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ST. LOUIS, MO., JULY 28, 1899. 


The editor of the New York Law Journal 
has discovered that the conclusion of the 
Court of Appeals of Kentucky, in the recent 
case of Aitken vy. Lang’s Admr., is opposed 
to many well considered cases on the subject. 
The Kentucky court held, in substance, thata 
continuing guaranty revocable at the will of 
the guarantor is revoked by his death, so 
that his estate is not liable for the price of 
goods thereafter sold upon the faith of the 
guaranty, though without notice of his death. 
‘‘A guaranty of the kind under consideration, 
in effect,’’ says the Kentucky court; in the 
course of a forcible review of the question, 
‘tis an offer by the guarantor to pay the guar- 
antees for such goods as they might sell the 
purchaser named. It is somewhat in the na- 
ture of an offer by the guarantor to the guar- 
antees for a contract, for no contract is con- 
summated — no consideration passing—until 
the goods are sold. Therefore it cannot be 
said it is an executed contract, with reference 
to the future. It is wanting in one of the es- 
sential elements of a contract—mutuality. 
No obligation is imposed on the guarantees. 
The guaranty could only continue during the 
will of the guarantor, as he could revoke it. 
Its continuing quality being terminable at the 
will of the guarantor, is it not unreasonable 
to suppose that it was intended by the parties 
that when the power to terminate ceased, by 
death, it was to continue until notice of death 
was in some way given the guarantees? This 
notice might not be received for a long time, 
as the real and personal representatives of the 
deceased might be ignorant of the guaranty, 
and in the meantime the estate might be 
bankrupted. In our opinion, as the guaranty 
was terminable at the will of the guarantor, 
when that will no longer existed, by reason of 
death, it was thereby revoked. It would not 
be profitable to review the authorities upon 
the question here involved, as the case of 
Jordan v. Dobbins, 122 Mass. 168, is a well 
considered case, and sustains the conclu- 
sion we have reached. We quote from it 





as follows: ‘An agreement to guaranty 
the payment by another of goods to be sold 
in the future, not founded upon any pres- 
ent consideration passing to the guarantor, 
is a contract of a peculiar character. + Until 
it is acted upon it imposes no obligation and 
creates no liability of the guarantor. After 
it is acted upon the sale of the goods upon the 
credit of the guaranty is the only considera- 
tion for the conditional promise of the guar- 
antor topay forthem. The agreement which 
the guarantor makes with the person receiv- 
ing the guaranty is not that I now become 
liable to you for anything, but that, if you 
sell goods to a third person, I will then be- 
come liable to pay for them if such third per- 
son does not. It is of the nature of an au- 
thority to sell goods upon the credit of the 
guarantor, rather than of a contract which 
cannot be rescinded except by mutual con- 
sent. Thus,such a guaranty is revocable by 
the guarantor at any time before it is acted 
upon. In Offord v. Davies, 12 C. B. (N.S.) 
748, the guaranty was of the due payment for 
the space of twelve months of bills to be dis- 
counted ; and the court held that the guaran- 
tor might revoke it at any time within the 
twelve months, and that the plaintiff could 
not recover for bills discounted after such 
revocation. The ground of the decision was 
that the defendant’s promise by itself created 
no obligation, but was in the nature of a pro- 
posal, which might be revoked at any time 
before it was acted on. Such being the 
nature of a guaranty, we are of the opinion 
that the death of the guarantor operates as a 
revocation of it, and that the person holding 
it cannot recover against his executor or ad- 
ministrator for goods sold after the death. 
Death terminates the power of the deceased 
to act, and revokes any authority or license 
he may have given, if it has not begn executed 
or acted upon. His estate is held upon any 
contract upon which a liability exists at the 
time of his death, although it may depend 
upon future contingencies. Butit is not held 
for a liability which is created after his death, 
by the exercise of a power or authority which 
he might at any time revoke.’ ”’ 

Of this decision, the editor of the New York 
Law Journal very aptly says: ‘‘Itis true that 
sureties and guarantors are special favorites 
of the law, but in our judgment much injus- 
tice has been done by giving them the benefit 
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of technical loopholes of escape. As amatter 


of justice and common sense we cannot see why 
the estate of one who has executed a continu- 
ing guaranty for future advances or sales 
should not be held liable for advances or sales 
made upon the faith thereof without notice of 
the guarantor’s death. In our opinion, the 
saine substantial arguments apply as in cases 
of agency. 

This subject is discussed in Brandt on 
Suretyship and Guaranty, secs. 133, 154, 135, 
and the general views of the learned author 
are apparently in conflict with those of the 
Kentucky and Massachusetts courts above set 
forth. He Temarks: ‘When the engage- 
ment of asurety is a contract, and not a bare 
authority, it is not usually revoked by his 
death, and his estate remains liable, the same 
as he would have been if he had lived.’ 

The authority of the New York Court of 
Appeals also seems to be in favor of the posi- 
tion that a continuing guaranty is not ipso 
facto terminated by death. In Kernochan v. 
Murray, 111 N. Y. 306, it was held that a 
guaranty by a partnership is not terminated 
by the death of the sole surviving member of 
the firm. The court, per Andrews, J., used 
the following language: ‘There are cases 
cited, holding that a continuing guaranty of 
advances to be made to a third party, in the 
absence of any express provision, is revoked 
as to subsequent advances by the death of the 
guarantor and notice. Coulthart v. Clement- 
son, L. R. 5 Q. B. D. 42; Harriss v. Fawcett, 
L. R. 15 Eq. Cas. 311. These cases stand 
upon a perfectly equitable principle, each ad- 
vance constituting afresh consideration. But 
a guaranty creating a continuing pecuniary 
obligation, the consideration for which is en- 
tire and given once for all, is very different, 
and it would be very inequitable to hold that 
it was terminated by the death of the guar- 
antor, unless this intention is plainly ex- 
pressed in the guaranty itself. Lloyd’s v. 
Harper, L. R. 16 Ch. Div. 290.’ 

With regard to exoneration from liability 
for subsequent advances, it isimplied by such 
language that notice of the death of the guar- 
antor is necessary, and, as above indicated, 
we consider such view eminently just.’’ 











NOTES OF IMPORTANT DECISIONS. 


HABEAS CORPUS—FEDERAL QUESTION—JURIS- 
DICTION OF STATE CouRTS.—In the United States 
ex rel. Scott v. McAleese, 93 Fed. Rep. 656, de- 
cided by the United States Circuit Court of Ap- 
peals, it appeared that a debtor was arrested on 
process issuing from a State court, on a charge of 
having violated a penal statute of the State against 
fraudulent insolvency, and afterwards, on peti- 
tion of his creditors in the proper federal court, 
was adjudged bankrupt, and the State court, upon 
hearing, then committed him for trial, and he 
thereupon applied to the United States Circuit 
Court for his release on habeas corpus, on the 
ground that the State statute was superseded by 
the bankruptcy law. It was held that the State 
courts were competent to decide the federal ques- 
tion thus raised, and that, no circumstances of 
special urgency being shown, the federal courts 
should not assume its determination until the 
prisoner had exhausted his remedy in the State 
courts. ‘The court said in part: ‘The relator’s 
objections raise a federal question of which the 
circuit court had jurisdiction, and which might 
have been’ considered by that tribunal if the 
learned judge had seen proper to entertain it. He 
may, indeed, have considered and decided it, but, 
as he filed no opinion, we are unable to determine 
by what reason he was moved to enter the decis- 
ion now under review. We have before us merely 
his judgment, and, if for any reason we find the 
judgment to be correct, our duty is to affirm it. 
We believe it to be correct, upon the sufficient 
ground that the State courts are competent to deal 
with the federal question already stated, and that 
no circumstances are shown requiring the courts 
of the United States to take the controversy into 
their own bands. 

“No doubt the question is important, for since 
the Bankrupt Act is not as wide in its scope as the 
Pennsylvania statute of 1842, and the related stat- 
ute of 1836, it is obvious that, if the relator’s con- 
tention be sound, offenses now condemned, and 
properly condemned, by the State law will escape 
punishment. But, while the importance of the 
question must be conceded, we are nevertheless 
constrained to hold that the point should not be 
determined uponthis appeal. The relator’s rem- 
edy in the State courts should first be pursued, 
and, if he fails to enforce there whatever right be 
may possess under the federal law he may safely 
rely upon liberation at the hands of the courts of 
the United States. The tribunals of Pennsylvania 
are as much bound, and we believe them to be as 
willing, as are the federal courts to respect and 
enforce a right resting upon a law of the United 
States, and, for the present, we are bound to act 
upon the presumption that the relator will receive 
as complete protection at their hands as he would 
receive at ours. As the facts appear, we must 
follow the rule of policy that requires the courts 
of the United States ordinarily to defer action in 
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a case such as this until the State courts have had 
an opportunity to hear and decide the federal 
question. The rule is thus expressed in Hx parte 
Royall, 117 U.S. 254, 6Sup. Ct. Rep. 742: ‘Where 
a person is in custody, under process from a State 
court ‘of original jurisdiction, for an alleged of- 
fense against the laws of such State, and it is 
claimed that he is restrained of his liberty in vio- 
lation of the constitution of the United States, the 
circuit court has a discretion whether it will dis- 
charge him upon habeas corpus in advance of his 
trial in the court in which he is indicted; that 
discretion, however, to be subordinated to any 
special circumstances requiring immediate action. 
When the State court shall have finally acted upon 
the case the circuit court bas stilla discretion 
whether, under the circumstances then existing, 
the accused, if convicted, shall be put to his writ 
of error from the highest court of the State, or 
whether it will proceed by writ of habeas corpus 
summarily to determine whether the petitioner is 
restrained of his liberty in violation of the consti- 
tution of the United States.’ 

‘‘And in Whitten v. Tomlinson, 160 U. S. 241, 
16 Sup. Ct. Rep. 297, the court say: ‘In cases of 
urgency, such as*those of prisoners in custody, by 
authority of a State, for an act done, or omitted 
to be done, in pursuance of a law of the United 
States, or of an order or process of a court of the 
United States, or otherwise involving the author- 
ity and operations of the general government, or 
its relations to foreign nations, the courts of the 
United States should interpose by writ of habeas 
corpus. * * * But, exceptinsuch peculiar and 
urgent cases, the courts of the United States will 
not discharge the prisoner by habeas corpus in ad- 
vance of a final determination of his case in the 
courts of the State, and, even after such final de- 
termination in those courts, will generally leave 
the petitioner to the usual and orderly course of 
proceeding by writ of error from this court.’ 

‘Other cases are: Ex parte Fonda, 117 U.S. 
516, 6 Sup. Ct. Rep. 848; Jn re Duncan, 139 U. S. 
449, 11 Sup. Ct. Rep. 449; New York v. Eno, 155 
U. S. 89,15 Sup. Ct. Rep. 30; and Fitts v. Mc- 
Gee (decided January 3, 1899, 19 Sup. Ct. Rep. 
269). The recent decision in Ohio v. Thomas 
(delivered February 27, 1899, id. 453), upholds a 
recognized exception to the rule. 

‘In obedience to these authorities, we are of 
Opinion that the discretion of the circuit court 
was properly exercised in refusing to discharge 
the relator from custody, and, accordingly, the 
order of that court is now affirmed.” 





GROWING CROPS — SEVERANCE — ADVERSE 
PossEss10Nn.—In Phillips v. Keysau, 56 Pac. Rep. 
695, the Supreme Court of Oklahoma had occa- 
sion to consider the legal character of growing 
crops before and after severance. The conclusion 
reached, was that growing crops produced by an- 
nual labor and cultivation are, for some purposes, 
au part of the real estate to which they are at- 
tached, and until there has been a severance of 





them from the land, actual or constructive, they 
follow the title thereto. For other purposes they 
are regarded as personalty, and do not pass with 
the land, but go to the planter. 

Crops, after maturity, and severance from the 
soil, are, for all purposes, personal property. 
Where there has been a recovery of the possession 
of the land held adversely, the successful plaintiff 
is entitled to the growing crops, as against the 
evicted defendant, who planted them; but, until 
such adverse possession has been terminated by 
ouster, the party so adversely holding is the owner, 
and entitled to the crops produced by his annual 
labor and cultivation, which were harvested be- 
fore such ouster. 








BURDEN OF PROOF IN BAILMENT. 


An interesting question of evidence has 
frequently arisen in actions by bailor against 
bailee, to recover the property bailed or dam- 
ages for an injury to it, namely, upon whom 
the burden of proof lies; whether upon the 
bailor to establish the bailee’s fault, or upon 
the bailee to show his freedom from fault. 
Ordinarily, the burden of proof is on the 
party alleging fault in another, but in bail- 
ment, from motives of convenience, the courts 
have allowed a certain degree of relaxation 
of this rule, and held it to be the duty of the 
bailee to explain the situation. Whether 
this relaxation goes to the extent of changing 
the common rule, and of imposing the bur-' 
den on the party charged with fault to exon- 
erate himself, is the question for present con- 
sideration. It will be considered, of course, 
without regard to bailees of insurance, such 
as innkeepers and common carriers of goods, 
and only in respect to depositaries not bound 
to return the goods at all hazards. 

In the case of a total default in returning 
or accounting for the goods, the onus is on 
the warehouseman to show himself not 
chargeable with negligence.! In another case 
of a warehouseman,? the doctrine is thus 
stated: ‘‘The bailor must prove the contract 
of bailment and the delivery of the goods; 
then the bailee, if he wishes to exonerate 
himself from liability for their loss, must 


1 Schmidt v. Blood, 9 Wem. 268, 24 Am. Dec. 143; 
Boies v. Hartford, etc. R. Co., 37 Conn. 272,9 Am. 
Rep. 347. 

2 Lancaster Mills v. Merch. C. P. Co , 89 Tenn. 1, 24 
Am. St. Rep. 586; 8. P., Claflin vy. Meyer, 75 N. Y. 260, 
31 Am. Rep. 467; Denton v. Chic., etc. R. Co., 52 Lowa, 
261, 35 Am. Rep. 263. 
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show the fact and manner of loss, and then 
the bailor must assume the burden of estab- 
lishing that the loss was due to the negligence 
of the bailee.’’ Precisely the same rule was 
declared in a case of bailment for manufact- 
ures. The court very well summed up 
the matter as follows: *‘As a general rule, 
when a bailee fails on demand to deliver to 
the bailor property to which the latter is en- 
titled, the presumption of liability arises, and 
if the goods cannot be found it furnishes the 
imputation of negligence asthe cause. Fair- 
fea y. RH. YX. U., ee. B. Co., 67 N. ¥.. 21. 
But such prima facie case may be overcome 
when it is made to appear that the loss was 
occasioned by some misfortune or accident 
not within the control of the bailee; then the 
onus continues upon the bailor to prove that 
it was chargeable to the want of care of the 
bailee. Claflin v. Meyer, 75 N. Y. 260; 
Mills v. Gilbreth, 47 Me. 320, 74 Am. Dec. 
487. And although it may be that the 
proof given by him, explanatory of the rea- 
son for non-delivery, may disclose circum- 
stances which, in their nature, permit or re- 
quire the inference of negligence on his part 
(Russell Mfg. Co. v. N. H. Steamboat Co., 
50 N. Y. 121), the affirmative of the issue is 
not shifted to the defendant, but remains 
through the trial with the plaintiff. Heine- 
mann v. Heard, 62 N. Y. 448; Blunt v. Bar- 
ett, 124 Id. 117.’’ 

An excellent summary of the New York 
authorities may be found in Claflinv. Meyer,* 
as follows: ‘‘The cases agree that where a 
bailee of goods, although liable to their owner 
for their loss only in case of negligence, fails, 
nevertheless, upon their be‘ng demanded, to 
deliver them or account for such non-deliv- 
ery; or, to use the language of Sutherland, 
J., in Schmidt v. Blood, where ‘there is a 
total default in delivering or accounting for the 
goods’ (9 Wend. 263), this is to be treated 
as prima facie evidence of negligence. Fair- 
fox v. N.Y. C., ee. B. Co., 67 XN. ¥. 
11; Steers v. Liverpool Steamship Co., 67 Jd. 
1, 15 Am. Rep. 453; Burnell v. N. Y. C. R. 
Co., 45 N. Y. 184,6 Am. Rep, 61. This 
rule proceeds either from the assumed neces- 
sity of the case, it being presumed that the 
bailee has exclusive knowledge of the facts 
and that he is able to give the reason for his 


3 Stewart v. Stone, 127 N. Y. 500. 
475 N. Y. 260, 31 Am. Rep. 467. 





non-delivery, if any exist, other than his own 
act or fault, or from a presumption that he 
actually retains the goods and by his refusal 
converts them.”’ 

‘‘But where the refusal to deliver is ex- 
plained by the fact appearing that the goods 
have been lost, either destroyed by fire or 
stolen by thieves, and the bailee is, therefore, 
unable to deliver them, there is no prima 
facie evidence of his want of care, and the 
court will not assume in the absence of proof 
on the point that such fire or theft was the 
result of his negligence. Lamb v. Camden 
& Amboy R. R. Co., 46 N. Y. 271, and cases 
there cited ; Am. Rep. 827; Schmidt v. 
Blood, 9 Wend. 268; Platt v. Hibbard, 7 
Cow. 500, note.’’ 

‘**Tt will be seen, as the result of these au- 
thorities, that the burden is ordinarily upon 
the plaintiff alleging negligence to prove it 
against a warehouseman whose accounts for 
his failure by showing a destruction or loss 
from fire or theft. It is not, of course, in- 
tended to hold that a warehouseman, refus- 
ing to deliver goods, can impose any neces- 
sity of proof upon the owner by merely 
alleging as an excuse that they have been 
stolen or burned. These facts must appear 
or be proved with reasonable certainty. Nor 
do we concur in the view that there is in these 
cases any real ‘shifting’ of the burden of 
proof. The warehouseman in the absence of 
bad faith is only liable for negligence. The 
plaintiff must in all cases, suing him for the 
loss of goods, allege negligence and prove 
negligence. This burden is never shifted 
from him. If he proves the demand upon 
the warehouseman and his refusal to deliver, 
these facts, unexplained, are treated by the 
courts as prima facie evidence of negligence ; 
but if, either in the course of his proof or 
that of the defendant, it appears that the 
goods have been lost by theft, the evidence 
must show that the loss arose from tle neg- 
ligence of the warehouseman.’’ 

In a case of gratuitous bailment, where the 
plaintiff deposited a quantity of beans in the 
storehouse of one who was not a warehouse- 
man, it was held that the plaintiff made out 
a prima facie case by proof of demand and 
refusal; that it was then incumbent on the 
defendant to explain the cause of the refusal, 
as loss by theft or fire or the like; and then 
the onus was on the plaintiff to show that the 





Vou. 49 


CENTRAL LAW JOURNAL. 63 








loss occurred through the failure of the de- 
fendant to exercise such a degree of care as 
is exacted from a gratuitous bailee.® 

Other cases hold that in a case of gratuit- 
ous bailment, evidence of demand and re- 
fusal puts on the bailee the burden of show- 
ing his freedom from gross negligence.® 

Although a borrower is bound to extra- 
ordinary care, yet where he shows that the 
thing borrowed was injured by the elements 
(as a flag by a hailstorm), the burden is on 
the lender to show that he was negligent in 
allowing it to be thus exposed.’ It was laid 
down as a general rule, in a case where a de- 
fendant had taken a horse on trial with a 
view to purchase, that ‘‘a bailee being in pos- 
session of property at the time of injury, and 
charged with its custody, ought to explain 
the injury.’’® In another case it was held 
that a presumption of negligence is raised by 
the bailee’s failure to redeliver, and it is in- 
cumbent on the bailee to rebut it. (It was 


there held that the bailee’s neglect to affix 
sufficient postage stamps on the return of the 
articie by mail cast the liability on him.? In 


a case of the hire of an animal in good health 
and the return of the animalin a diseased 
condition, a recovery was denied in the ab- 
sence of proof of misconduct or neglect on 
the driver’s part.!? In a case of bailment of 
a yacht for repair for hire, it was held that 
proof of its original condition, the nature of 
subsequent injuries to it, and that they were 
not the result of ordinary wear and tear, 
shifts to the bailee the burden of exonerating 
himself from the implication of a lack of ordi- 
nary care.!' In a case ofa factor it has been 
held that the burden of showing the amount 
of the actual loss lies on him, as ‘‘he must be 
presumed to be cognizant of all that hap- 
pened to it,’’ ‘‘whereas the principal may 
well be presumed to know but little, if any- 
thing, about it,’’!? and so of a private carrier 


5 Dinsmore vy. Abbott, 89 Me. 373. 

6 Beardslee v. Richardson, 11 Wend. 25,25 Am. Dec. 
596; Green v. Hollingsworth, 5 Dana, 173, 30 Am. Dee. 
680; Wetherly v. Strauss, 93 Cal. 288; Wiser v. Ches- 
ley, 52 Mo. 547. 

7 Belter y. Schultz, 44 Mich. 529, 88 Am. Rep. 280. 

8 Campbell v. Miller, 48 N. Y. Supp. 233. 

» Waterman v. Am. Pan Co., 19 Mise. Rep. 638, 

10 Conwell v. Smith, 8 Ind. 580; Maloney v. Taft, 60 
Vt. 571, 6 Am. St. Rep. 185. 

1! Wintringham v. Hayes, 144 N. Y. 1, 48 Am. St. 
Rep. 725. 

2 Brown v. Arrott, 6 W. & S. 422. 





for bire it has been held that the fact of non- 
delivery throws the burden on the defendant.” 
Proof of failure by a bailee for hire to return 
the article is not proof of its loss, but it im- 
poses on the bailee the burden of showing 
ordinary care. (This was the case of a man 
laying aside a watch in a designated drawer 
in a shop while trying on a suit of clothes.) 

In a case of a warehouseman for hire,” the 
bailor having shown the goods to have been 
in good order when delivered to the bailee 
and in damaged condition when returned, 
the onus was put on the bailee. ‘The court - 
said: ‘*The counsel for appellants, while ad- 
mitting the authorities to be in conflict, insist 
that the weight of authority would throw the 
burden on the bailor. We held the opposite 
rule to be the more reasonable one in the case 
of Bennett v. O’Brien, 37 Ill. 250, and we are 
not inclined to depart from that decision. 
That, it is true, was a case of gratuitous bail- 
ment, but the reason of the rule applies as 
well to a bailment for hire. That was a case 
of a borrowed horse injured while iu the pos- 
session of the borrower. ‘The present suit is 
brought by a person who had stored furniture 
with the defendants at such rates of storage 
as the defendants asked, and which rates 
were paid by the plaintiff, and when the lat- 
ter demanded the goods, a part of them were 
restored to him in a damaged condition, and 
the carpets were not returned at all. Now, 
in cases of this sort it would be very difficult 
for the plaintiff to show in what way the in- 
jury and how it had occurred, or that they 
had occurred by the actual negligence of the 
defendants, or their employees. The plaint- 
iff would not know what peisons had been 
engaged inthe defendant’s warehouse, nor 
where to find the testimony necessary to sup- 
port his action. On the other hand, the de- 
fendants would know, or ought to know, 
what persons had had access to the goods, 
and could easily show that proper care had 
been exercised in regard to them, if such was 
the fact.’’ But in another court. in an ac- 
tion against the owner of a cold storage ware- 
house, it was held tbat negligence on his part 
cannot be assumed from the mere fact that 
the goods became damaged, but negligence 
must be affirmatively proved. And again the 


138 Verner v. Sweitzer, 32 Pa. St. 208. 
14 Woodruff v. Painter, 150 Pa. St. 91,30 S. R. A. 786. 
15 Cummins vy. Wood, 44 Ill. 416, 92 Am. Dee. 189. 
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negligence of a warehouseman cannot be in- 
ferred from the occurrence of a fire.'® 

In the case of a warehouseman who re- 
turned the goods in adamaged condition, and 
who showed that the injury was caused by 
the fall of his warehouse, the burden was held 
to be on the plaintiff to show negligence.” 
Soin a precisely similar case the court said the 
burden of proving negligenceyests upon the 
plaintiff throughout the trial, although he 
makes a prima facie case by proving demand 
and failure to deliver. Soin acase'’® where 
goods levied on were stolen from the sheriff, 
the court applied the same rule, observing: 
‘*Itleaves the burden of showing negligence of 
turning the scale on the bailor, and still com- 
pels the defendant, with whom a knowledge 
of the facts and circumstances attending the 
loss often vests, to disclose fully all those 
facts and circumstances. So, where these 


facts and circumstances are thus disclosed, 
and the evidence bearing upon the question 
of negligence is all out, the scale is evenly 
balanced, the presumption that the bailee 
does his duty will leave the case with him.’’” 


There is a line of authorities holding that 
where injury to the article bailed has occurred 
in a way that does not ordinarily occur with- 
out negligence on the part of the bailee, the 
onus is on the bailee.”” Thus it was said: 
‘*The charge is, that if the jury find that the 
horse was sound when delivered to defendant, 
the onus is on him of showing that he took 
proper care of him, and was not guilty of 
negligence that caused the injury. Here it 
will be observed that this horse was in the ex- 
clusive possession of the defendant. He had 
charge and care of bim forhire. During that 
charge he is injured in a way that ordinarily 
does not occur without negligence usually 
not without the horse has been used and then 
been neglected. This may be safely said on 
the evidence and upon human experience. In 
such cases the burden rests with the cus- 
todian to show how the injury occurred, and 
that he was not guilty of the negligence that 
caused it. Story, Bailm., §$ 406, 411, citing 
Sir Wm. James and Pothier, 3 Keb. 135; 
McDaniels v. Robinson, 26 Vt. 340, 62 Am. 


16 Railroad v. Kelly, 91 Tenn. 699, 30 Am. St. Rep. 
902. 

17 Willett v. Rich, 142 Mass. 356, 56 Am. Rep. 684. 

18 Kaiser v. Satmier, 9 App. Div. (N. Y.) 37. 

19 Mills v. Gilbreth, 47 Me. 20, 74 Am. Dec. 487. 

20 Collins vy. Bennett, 47 N. Y. 491. 
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Dec. 574; Curtis v. Rochester & Syracuse R. 
Co., 18 N. Y. 544, per Grover, J., 75 Am. 
Dec. 258; Ang. Car. §§$ 266; Roberts v. 
Riley, 15 La. Ann. 103, 77 Am. Dec. 183. 
This rests upon the defendant for two rea- 
sons: First. Because the facts are within 
the defendant’s peculiar knowledge, and he 
should therefore prove them. Second. Such 
an injury does not usually occur without neg- 
ligence on the part of the custodian of the 
animal.’’ 

In an action against a bailee for hire 
of a barge, it was held that the onus was first 
on the bailor to show the bailment of the 
property in guod order and the return of the 
property in a damaged condition or a failure 
to return it on demand; then the burden is 
shifted to the bailee to show a cause produc- 
ing the injury, which prima facie did not re- 
sult from his want of ordinary care; then 
this being shown, the burden reverts to the 
bailor to show negligence of the bailee.”! 
The court said: ‘‘If the property was in 
good condition for the uses of the bailment, 
and itis not returned or returned in an in- 
jured state, or, if though there be an infirmity 
or defect in the chattel, but the injury sus- 
tained by it is not of a character attributable 
to such defect—as, for instance, where a 
leaky boat is let and is injured by an explo- 
sion of gunpowder—the burden is on the 
bailee, since, in either of the cases put, the 
injury would not have happened in the ordi- 
nary course of things had he been duly pru- 
dent and diligent, not indeed to acquit him- 
self of all negligence, but to show a cause 
producing the injury which prima facie did 
not arise or result from or operate on account 
of a want of ordinary care on his part. This 
being done, the burden shifts back to the 
plaintiff to affirmatively show some causal 
negligence on the part of the defendant. To 
illustrate: the hirer of a boat loses itin a 
storm of sufficient severity to have probably 
caused the loss without fault on his part. He 
acquits himself of negligence prima facie by 
showing these facts, and throws the onus on 
the latter to prove that, notwithstanding the 
storm, the boat would not have been lost but 
for defendant’s negligence in going out in the 
storm; or, being out, his want of care and 
diligence in handling the boat. And in such 


21 Higman y. Carmody, 112 Ala. 257, 57 Am. St. Rep. 
33. 





VoL. 49 


CENTRAL LAW JOURNAL 65 








case it is with the plaintiff to reasonably satisfy 
the jury, by a preponderance of evidence, 
that not the storm alone, but the failure of 
the defendant to act with prudence and dili- 
gence in view of the storm caused the loss. 
Schouler on Bailments, sec. 23; Collins v. 
Bennett, 46 N. Y. 490; Bois v. Hartford, ete. 
R. R. Co., 9 Am. Rep. 347; Woodruff v. 
Painter, 30 Am. St. Rep. 786; Seals v. Ed- 
mondson, 71 Ala. 509; Prince v. Alabama 
State Fair, 106 Ala. 340.’’ 

In a case of bailment of bonds as security,” 
the court said: ‘‘It necessarily follows, from 
the nature of the obligation and the refusal to 
return the property, that the burden of show- 
ing the circumstances of the loss rests upon 
the bailee, and unless the evidence shows the 
exercise of due care by him according to the 
nature of the bailment, he will be held re- 
sponsible for the breach of his contract to re- 
turn the property bailed.’’ But in a similar 
case in Maine it was held that it was incum- 
bent on the bailor to show negligence.” 

In a case of a common carrier stipulating 
over exemption from liability for loss by fire, 
the burden was held to rest on the plaintiff 
to prove that the fire occurred through the 
carrier’s negligence.* The court said: 
‘‘Negligence, being a wrong, will not be pre- 
sumed, but must be proved by the party 
charging it and seeking a recovery founded 
thereon.’’ Precisely the contrary is held in 
Pennsylvania.” On this point it is said in 
my manual on Bailments (p. 197) that the 
question ‘‘is considerably vexed, with the 
weight of authority apparently in favor of 
the carrier.”’ In a case favoring the car- 
rier,** it was said: ‘‘Upon this question the 
authorities are in direct conflict. On the one 
hand it is held that when the common carrier 
relies upon a contract exemption, he must 
bring himself within the exemption, and that 
he does not do this by simply showing that 


2 Onderkirk y. Cent. Nat. Bank, 119 N. Y. 267. 
23 Winthrop Sav. Bank v. Jackson, 67 Me. 570. 


24Lamb v. Camden & A. T. Co., 46 N. Y. 2738 
(two judges dissenting). 

2 Whitesides vy. Russell, 8 W. & S. 49. 

2% Witting v. St. Louis, ete. Ry. Co., 101 Mo. 631, 20 
Am. St. Rep. 636,10 L. R. A. 602. On the shipper’s 
side are also Lindsley v. Chicago, ete. Ry. Co., 36 
Minn. 589, 1 Am. St. Rep. 692; Hull v. Chicago, ete. 
Ry. Co., 41 Minn. 510,16 Am. St. Rep. 722. And on 
that of the carrier Lancaster Mills v. Merch. C. P. Co., 
89 Tenn. 1, 24 Am. St. Rep. 526; Schaeffer v. Phila., 
etc. Railroad, 168 Pa. St. 209, 47 Am. St. Rep. 884. 





the goods were lost, or destroyed, or injured 
by the excepted peril or accident, but that he 
must go further and show that he was free 
from any negligence contributing to the loss 
or injury. The following are some of the 
cases which support this doctrine: Brownv. 
Adams Express Co., 15 W. Va. 812; Berry 
v. Cooper, 28 Ga. 543; Chicago, ete. R. Co. 
v. Moses, 60 Miss. 1003, 45 Am. Rep. 428; 
Graham v. Davis & Co., 4 Ohio St. 362, 62 
Am. Dec. 285; Union Express Co. v. Gra- 
ham, 26 Ohio St. 595. The same doctrine 
was asserted in this court in Levering v. 
Union Trans. & Ins. Co., 42 Mo. 88, 97 Am. 
Dec. 320, and in the subsequent case of 
Ketchum v. American, etc. Express Co., 52 
Mo. 390. The question arose in the first of 
these cases on a bill of lading for the sbip- 
ment of cotton containing the words ‘at — 
owner's risk of fire.’ Judge Wagner, speak- 
ing for the court, said it devolved upon the 
defendant to show, notwithstanding the ex- 
ception from liability stated in the contract, 
that the accident did not occur through any 
fault, want of care, or negligence on the part 
of the defendant or its agents.’’ 

‘*By the other line of authorities it is held 
to be sufficient for the carrier to show that 
the loss or damage was occasioned from acci- 
dent or peril, from liability for which he is 
exempted, either by his contract or the law, 
and that he is not required to go further to 
show, in addition, that he was free from neg- 
ligence contributing to the loss or damage. 
The following are some of the cases which 
assert this doctrine: Lamb v. Camden, ete. 
R. & T. Co., 46 N. Y. 271, 7 Am. Rep. 327; 
Whitworth v. Erie Ry. Co., 87 N. Y. 413; 
Farnham v. Camden, etc. R. Co., 55 Pa. St. 
53; Patterson v. Clyde, 67 Pa. St. 500; Lit- 
tle Rock, ete. R. Co. v. Talbot, 59 Ark. 526; 
Memphis, etc. R. Co. v. Reeves, 10 Wall. 
176; Read v. St. Louis, etc. R. Co., 60 Mo. 
199; Davis v. Wabash, etc. Ry. Co., 89 Mo. 
340.”’ 

The English cases in point are few. The 
common bench have held” that it is no answer 
for an attorney, when sued in detinue fora 
deed intrusted to him by a client, simply to 
say he has lost it, without offering any ex- 
planation. And the same substantially was 
held in a case of a warehouseman.* It may 


27 Reeve v. Palmer, 5 C. B. (N. S.) 84. 
28 Cairns v. Robins, 8 M. & W. 258. 
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be said that they impose the burden on the 
plaintiff unreservedly.” 

The matter may be formulated thus: 1. 
The onus is always and throughout the trial 
on the bailor. 2. In case of refusal or failure 
to return the property upon demand, or in 
case of a return thereof in a deteriorated con- 
dition, it becomes the bailee’s duty to show 
good reason for the failure or refusal, or a 
good excuse for that condition. 3. In case 
the bailee’s explanation does not imply on its 
face a lack of such good reason, and an ab- 
sence of the degree of negligence applicable 
to the particular class of bailments, the bailor 
is then bound to show such lack of good rea- 
son and the existence of such negligence. 4. 
In case the bailee’s explanation on its face 
shows that the reason or excuse offered can- 
not in avy court be satisfactory and suflicient, 
the bailor is entitled to recover by reason of 
his original prima facie showing. 

Buffalo, N. Y. Irvinc BROWNE. 


29 Notes, 24 Am. Dec. 150. 








ABSTRACTS OF TITLE—LIABILITY OF 
ABSTRACTER. 


BROWN v. SIMS. 


Appellate Court of Indiana, May 10, 1899. 


An abstracter of titles, who, at the request of the 
owner of lands, furnishes an abstract thereof to a 
third person, knowing that the latter will use it in de- 
termining whether the title is safe to make a loan 
thereon, and that in making the loan he will rely en- 
tirely on the abstract, and certifies it to be true and 
correct, and represents to such person that there are 
no defects in the title, is liable for loss sustained by 
the latter on the loan through defects in the title, not 
disclosed by the abstract. 


Biack, C. J.: By the complaint of the appel- 
lant against the appellee, a demurrer to which for 
want of sufficient facts was sustained, it was shown 
that one Henry H. Hackerd, claiming to be the 
owner of realestate described, including a certain 
town lot described in the town of Mulberry, Clin- 
ton county, Ind., and desiring to borrow of the 
appellant $400, offered to mortgage said real es- 
tate to the appellant to secure the loan of said 
sum; that the appellant refused to make said loan 
until he was furnished with an abstract of title to 
said real estate; that said Hackerd applied to the 
appellee, who held himself out to be competent 
to make and certify abstracts of the title of lands 
in said county, and the appellee, fora valuable 
consideration, did make and deliver to the appel- 
lant, for the use of the appellant, an abstract of 





said real estate, and certified it to be a correct and 
true abstract of the title of said land, and did rep- 
resent to the appellant, before he made said loan, 
that said title to said Jand was free and unincum- 
bered, and that there were no liens of any kind 
whatever on said real estate; that the appellant 
informed the appellee that he would rely entirely 
upon said abstract and representations which he 
had made that said land was free from all judg- 
ments, mortgages, liens of every kind and de- 
scription, before he would loan said money to said 
Hackerd; that the appellee informed the appel- 
lant, before he made said loan, that he could rely 
on said representations and said abstract, that said 
land was free from all liens of every kind and 
character, that said title to said land was in Hack- 
erd, and was perfectly good, and it was all right, 
and nothing against the land; that the appellant, 
relying upon said representations made by the 
appellee, and upon said abstract made by the ap- 
pellee, and having no other knowledge or in- 
formation whatever, and relying upon no other 
or different information, made said loan of $400 
to said Hackerd, on the 11th of June, 1895, and 
accepted a mortgage on said real estate, executed 
by said Henry H. Hackerd and Martha E. Hack- 
erd, his wife, to secure said loan, and delivered to 
said Henry H. Hackerd said sum of $400. It was 
further alleged that the statement made in said 
abstract as to its being correct and true, and the 
representations made by the appellee that said 
real estate was free and unincumbered, and that 
no liens whatever existed upon it, on which the 
appellant relied and parted with his money, were 
not true; that the appellee failed and neglected to 
set out in said abstract and to inform the appel- 
lant that there then existed a lien against a part 
of said real estate, in the nature of a lis pendens 
notice, which notice is set out, showing that cer- 
tain persons named had filed their complaint in 
the court below against certain other persons 
named, including Henry H. Hackerd and Martha 
E. Hackerd, to set aside the conveyance of said 
town lot; said notice being signed by the plaint- 
iffs in said suit by their attorney, and filed and 
recorded in the office of the clerk of said Clinton 
county on the 22d day of May, 1894, and signed 
by said clerk. It was further alleged that the 
Henry H. Hackerd 30 referred to was the same 
person of that name who borrowed said sum from 
the appellant, and that the lot mentioned in said 
lis pendens notice was part of the real estate em- 
braced in said wbstract, and the security which 
the said Hackerd offered and the appellant ac- 
cepted for said loan; that said lis pendens notice 
was filed and recorded in the clerk’s office of said 
county long prior to the making of said abstract 
by the appellee. It was further shown that the 
persons named as plaintiffs in said lis pendens no- 
tice obtained a judgment against the persons 
named as defendants therein in the cause referred 
to insaid notice ‘‘in the sum of——dollars, which 
judgment was a lien on said real estate;”’ that an 
execution was issued by the judgment plaintiffs 
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against the judgment defendants, and said real es- 
tate was sold to satisfy said judgment; that, the 
judgment plaintiffs being the highest and best 
bidders, they purchased said real estate for the 
amount of their judgment, interest, and costs and 
attorney’s fee, being the full value of said real es- 
tate. It is further shown that said mortgage be- 
came subject to be foreclosed by failure of said 
Henry H. Hackerd to pay an interest note which 
became due on the llth of June, 1896; that the 
appellant thereafter filed his complaint against 
said Hackerd and others to foreclose said mort- 
gage; that the appellant therein obtained judg- 
ment for $531.72, and a foreclosure of said mort- 
gage; that it was therein further decreed that the 
appellant’s judgment of foreclosure on said town 
lot was a lien junior to that of said plaintiffs 
named in said lis pendens notive; that on the 27th of 
February, 1897, all the real estate described in said 
mortgage was sold by the sheriff of said county, 
and the appellant, being the highest and best bid- 
der, purchased the same for $100, and paid costs 
amounting to $45.52; that, after said property was 
so sold to the appellant, he caused an execution 
to issue against Henry H. Hackerd, who filed his 
schedule claiming his exemption; that said Henry 
H. Hackerd is notoriously insolvent, and nothing 
whatever can be collected from him; that at the 
time said abstract and representations were made 
by the appellee and said money was loaned by 
the appellant, said town lot was of the value of 
$700, and was ample security for said loan, had 
not said lien of said lis pendens existed against it; 
that the real estate described in said mortgage 
other than said town lot was not of the value of 
more than $50 at the time of making said loan or 
since; ‘‘that by reason of the foregoing facts, and 
relying upon the abstract and representations so 
made by the defendant as above set forth, and 
none other, and said representations not being 
true,’ the appellant ‘has lost all of said money 
so loaned, to-wit, the sum of four hundred dollars 
and interest, and has been compelled to pay out 
for costs and expenses in said foreclosure proceed- 
ing the sum of one hundred dollars; wherefore,” 
etc. : 

One who holds himself out as an examiner of 
titles to real estate and maker of abstracts thereof 
impliedly undertakes that he possesses the requi- 
site knowledge and skill for such employment, 
and, if he contract to render such service, he is 
bound to exercise ordinary skill and care in mak- 
ing the examination and the abstract. Chase v. 
Heaney, 70 Ill. 268; Lattin v. Gillette, 95 Cal. 317, 
30 Pac. Rep. 545. Actionable negligence exists 
only when the party whose negligence occasions 
the loss owes a duty, arising from contract or 
otherwise, to the person sustaining the loss. Kahl 
v. Love, 37 N. J. Law, 5. In Zweigardt v. Birds- 
eye, 57 Mo. App. 462, it was held that where the 
abstract and certificate were made for the owner 
of the land, and not for one to whom he conveyed 
it, nor for such owner as agent of such grantee, 
the grantee, relying thereon, and suffering loss 





because of incumbrances not shown by the ab- 
stract, could not recover from the abstracter. It 
was said that the rule applies even where the ab- 
stracter bas knowledge that the certificate as to 
title is to be used in a sale or loan to advise the 
purchaser or lender. In Bank v. Ward, 100 U. S. 
195, the attorney never came in contact with the 
lender or his agents, but made his report at the 
sole request of the claimant of the Jand, the bor- 
rower; there being no fraud or collusion. It was 
held tbat the lender could not recover from the 
attorney. It was said that, where there is neither 
fraud nor collusion nor privity of contract, the 
party will not be held liable, unless the act is 
one imminently dangerous to the lives of others, 
or is an act performed in pursuance of some 
legal duty. In that case, the opinion of the 
majority being delivered by Mr. Justice Clifford, 
Mr. Chief Justice Waite dissented (Swayne and 
Bradley, JJ., concurring with him), and said he 
thought, if a lawyer employed to examine and 
certify to the recorded title of real property gives 
his client a certificate which he knows, or ought 
to know, is to be used by the client in some busi- 
ness transaction with another person as evidence 
of the facts certified to, he is liable to such other 
person relying on his certificate for any loss re- 
sulting from his failure to find or record a con- 
veyance affecting the title, which, by the use of 
ordinary professional care and skill, he might 
have found. In Dickle v. Abstract Co.,89 Tenn. 
431,14 S. W. Rep. 896, the plaintiff purchased land 
from Bowman, but declined to do so until fur- 
nished with an abstract. Bowman applied to the- 
defendant to make an abstract, and paid for it. 
The defendant furnished the abstract to Bowman, 
and guarantied it to be a true and perfect abstract 
of title. The plaintiff purchased on the faith of 
it. The deed from Bowman to the plaintiff was 
prepared by the defendant. Certain conveyances 
of a part of the land were not shown by the ab- 
stract. The defendant was held responsible to 
the plaintiff. The vase is subjected to some criti- 
cism in the note thereto in 24 Am. St. Repts. 617, 
because, so far as appears from the opinion, the 
person in whose favor the action was brought did 
not apply to the searcher of records for the ab- 
stract of title, nor was he in any respect brought 
in any contract relation with him. An attorney 
who examined the title to real estate for the party 
by whom a loan was made secured by mortgage 
was held not responsible to an assignee of the 
mortgage. Investment Co. v. Hughes, 20 Fed. 
Rep. 39. In Talpey v. Wright, 61 Ark. 275, 32S. 
W. Rep. 1072, it was held that an abstracter em- 
ployed by a landowner to prepare an abstract of 
title for the purpose of procuring a loan upon 
mortgage was not liable to an assignee of the 
notes secured by the mortgage, who took the notes 
in reliance upon the abstract, for loss occasioned 
by negligent omission of certain defects in the title 
from the abstract. In discussing the opinion of 
Mr. Justice Clifford in Bank v. Ward, supra, and 
the decision in Dickle v. Abstract Co., supra, it is 
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said that in the former case ‘‘the defendant did 
not know that the abstract was intended for the 
use and benefit of the plaintiff, nor the purpose 
for which it was to be used; he did not contract 
to make an abstract for the information of the 
plaintiff ;°’ while in the latter case ‘‘the defendant 
not only made the abstract, but prepared the deed 
from the grantor to the purchaser, and we infer 
from the opinion that he knew the person for 
whose use and benefit it was wanted, and the 
purpose of it;’’ and it is said that, apart from the 
rather broad expressions of the judge who de- 
livered the opinion in Dickle vy. Abstract Co., 
“there does not seem to be any irreconcil- 
able conflict in the points actually decided in 
the two cases.’ In Day v. Reynolds, 23 Hun, 
131, where it was held that there was no liability, 
it was remarked that there was no reason, with- 
out proof of the fact, that the mortgagor or his 
agent, who procured the making of the search, 
was to use it in a transaction with the plaintiff, 
the mortgagee, or with anyone else. In Associa- 
tion v. Whitacre, 92 Ind. 547, it was said that it is 
not by law made the duty of a county recorder to 
search the records and certify to the conditions of 
titles, but, if a county recorder, for a considera- 
tion, undertook to search the records, and certify 
to the title of real estate, and as to whether or not 
it was incumbered, ‘**he would be liable upon such 
undertaking just as would any other person; he 
would be liable to the party who employed him. 
but not to such as might simply see and rely upon 
such certificate.’’ Citing Bank v. Ward, 100 U. 
S. 195. In Schade v. Gehner, 133 Mo. 252, 348. 
W. Rep. 576, it was held that the right of action 
for negligence in the examination of the title to 
land does not exist in favor of others than the 
parties to the contract or their privies, although 
damages may have resulted to such other persons 
by reason of the negligence. 1n that case, the 
examination having been made for a purchaser, 
and under employment by him, it was held that 
a right of action for such negligence did not ex- 
ist in favor of the purchaser’s widow and sole 
devisee and legatee. The court, referring to cases 
cited in support of a contrary view, said that they 
would be found to hold that the particular cir- 
cumstances of those cases brought the party in- 
jured, though not the party directly employing 
the abstracter, into privity with his contract, and 
created a duty to him as well as to his immediate 
employer. In Buckley v. Gray, 110 Cal. 339, 42 
Pac. Rep. 900—an action against an attorney to 
recover for his negligence in drafting and execut- 
ing the will of the plaintiff's mother, whereby the 
plaintiff was deprived of benefits intended by the 
testatrix—it was held that there could be no re- 
covery. The court stated, as a general doctrine, 
that an attorney is liable for negligence in the 
eonduct of his professional duties, arising only 
from ignorance or want of care, to his client 
alone—that is, to the one between whom and the 
attorney the contract of employment and service 
existed, and not to third parties; that, where there 





has been no fraud or collusion or malicious or 
tortious act, the rule is universal that for injury 
arising from mere negligence, however gross, 
there must exist between the party inflicting the 
injury and the one injured some privity by con- 
tract or otherwise, by reason of which the former 
owes some legal duty to the latter. Lawall v. 
Groman, 180 Pa. St. 532. 37 Atl. Rep. 98, was an 
action to recover damages for alleged loss occa- 
sioned by the negligence of an attorney at law. 
It was said by the court that if the defendant, the 
attorney, knowing that the plaintiff, the lender, 
was relying upon him in his professional capacity 
to see that her mortgage was the first lien, al- 
though Roberts, the borrower, was to pay the 
fees, undertook to perform that duty, he was 
bound to do it with ordinary and reasonable skill 
and care in his profession, and would be liable for 
negligence in that respect. In Slewers v. Com., 
87 Pa. St. 15, it was said that for the accuracy and 
truthfulness of his search and certificate a pro- 
thonotary was responsible to the persons who 
employed him to render the service, and not to 
others; yet where the certificate was given to the 
borrower, but the agent of the lender, not being 
satisfied, to ascertain whether the certificate was 
correct, asked the prothonotary whether it was 
correct, aud the latter replied that it was, and 
took the certificate, and again made the search, 
and returned the certificate to said agent, saying 
that it was correct, and that there were no other 
judgments, and the agent then, relying on the 
certificate, lent the money, it was held that this 
was a republication of the certificate, a renewal 
and delivery thereof to the lender, and that the 
officer was liable for his negligence in the search. 

It is very well known that the owner of real es- 
tate seldom incurs the expense of procuring an 
abstract of the title from an abstracter except for 
the purpose of thereby furnishing information to 
some third person or persons who are to be influ- 
enced by the information thus provided. If the 
abstracter in all cases be responsible only to the 
person under whose employment he performs the 
service, it is manifest that the loss occasioned 
thereby must in many cases, if not in most cases, 
be remediless. Where the abstracter has no 
knowledge that some person other than his em- 
ployer will rely ina pecuniary transaction upon 
the correctness of the abstract, the general rule 
that his duty extends only to his employer must 
be maintained. How far exceptions ought to be 
countenanced we will not now undertake to say, 
but, confining ourselves to the case before us, we 
are of the opinion that the facts stated in the com- 
plaint are sufficient to put the defendant to his 
answer. Here there was actual communication 
between the abstracter and the person for whose 
information the abstract was prepared. The ap- 
pellant had refused to make the loan until he 
should be furnished with an abstract, and the ab- 
stracter was informed that his abstract was to be 
used for the particular purpose of inducing the 
plaintiff to make a loan secured by mortgage on 
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this real estate. He delivered the abstract to the 
appellant for his use, and certified it to be a cor- 
rect and true abstract of title; and he represented 
to the appellant, before he made the loan, that 
the title was free and unincumbered, and that 
there were no liens on the real estate; and the 
appellant informed the abstracter that he would 
rely entirely on the abstract and his representa- 
tion; and the abstracter informed the appellant, 
before he made the loan, that he could so rely; 
and the appellant did so rely in making the loan, 
having no other knowledge or information. We 
think it cannot properly be said that the appellee 
did not owe a duty to the appellant arising under 
the contract, the attending circumstances indicat- 
ing that it was the understanding of all the par- 
ties that the service was to be rendered for the 
use and benefit of the appellant, the particular 
person who was to loan his money in reliance 
upon what the abstracter should do and represent 
in the premises. If such a duty did arise, the ap- 
pellee was bound to the person to whom he owed 
the duty to perform it with reasonable care and 
skill. However broad and inclusive the state- 
ments of the general doctrine in the decided cases, 
we think that when the facts involved and the rea- 
sons stated in the opinions, to some of which we 
have referred, are considered, it must be con- 
cluded that the view we take of the pleading be- 
fore us is sustained by the authorities. The judg- 
ment is reversed and the cause is remanded, with 
instructions to overrule the demurrer to the com- 
plaint. 
Henley, J., dissents. 


Notre.—Rights, Duties and Liabilities of Exam- 
iners of Titles.—Where an abstract maker is em 
ployed to look up atitle to certain real estate, and 
procure it for his employer, for a fixed sum, and the 
abstract maker finds the owners of the property, and 
procures title in his own name, and refuses to convey 
itto his employer on tender of the moneyto be paid 
him, the abstract maker ‘was not simply an agent for 
the purchase of his property, but from his business he 
occupied a confidential relation toward his employer, 
and was atrustee holding the property for the benefit 
of his employer. Vallette v. Tedens, 122 Ill. 607, 14 
N. E. Rep. 52. A county clerk need not search for a 
title unless furnished with such information as to its 
status as will enable him to ascertain it by a simple 
inspection of the records. State v. Deacon, 44 N. J. 
Law, 559. 

Character and Extent of Liability —An abstracter 
of title is only liable for want of care and skill. Dun- 
dee Mortgage & Trust Inv. Co. v. Hughes, 20 Fed. 
Rep. 89; Chase v. Heaney, 70 Ill. 268; Smith v. Holmes, 
54 Mich. 104,19 N. W. Rep. 767; Rankin vy. Schaeffer, 
4 Mo. App. 108. The liability of an abstracter is not 
that of the grantor of the title. Dundee Mortgage & 
Trust Inv. Co. vy. Hughes, 20 Fed. Rep. 89; Wacek v. 
Frivk, 51 Minn. 282, 53 N. W. Rep. 633, 38 Am. St. 
Rep. 502. Anattorney employed to investigate the 
title to land is only liable for the want of ordinary 
care and skill. National Sav. Bank of District of 
Columbia v. Ward, 100 U. S. 195. A recorder is liable 
on his bond for incorrect information as to the condi- 
tion of the title of certain land given to one applying 
for such information. Lusk v. Carlin, 5 Ill. 395: For 





an omission to note the fact of a tax sale of the lands, 
the examiner is liable for the amount paid to remove 
the cloud cast on the title by such sale. Chase v. 
Heaney, 70 Ill. 268. Defendant employed to make an 
abstract to enable plaintiff to borrow money to re- 
deem from a sheriff’s sale is not liable for a misstate- 
ment in the abstract of the time the right of redemp- 
tion expired, where it appears that plaintiff discovered 
the mistake before the time had in fact expired, and 
did not notify defendant of it. Roberts v. Leon Loan 
& Abstract Co., 63 Iowa, 76,18 N. W. Rep. 702. A 
purchaser of lots cannot recover from a clerk of court 
for making a false certificate as to the non existence 
of liens against the lots, where it appears that, when 
the certificate was made, an abstract was presented 
to tbe clerk showing a conveyance to the purchaser 
long before alien was filed against the lots. United 
States Wind-Engine & Pump Co. v. Linville, 43 Kan. 
455, 23 Pac. Rep. 597. A clerk of court, not being 
bound to make searches of the records of his office for 
liens, is not liable to one who purchased land on the 
faith of his certificate erroneously stating that there 
were no liens against it. Mallory v. Ferguson, 50 
Kan. 685, 32 Pac. Rep. 110, 22 L. R. A. 99. A register 
of deeds is negligent in relying on a marginal entry 
without examining the record itself. Wacek v. Frink, 
51 Minn. 282, 53 N. W. Rep. 633, 38 Am. St. Rep. 502. 
For certifying that the quantity unconveyed in a cer- 
tain tract is 1,200 feet, when in fact it is only 975 feet, 
an examiner is liable to one who purchased on the re- 
liance of the certificate to the amount the deficit bears 
to the price paid. Clark v. Marshall, 34 Mo. 429. 
There can be no recovery for omitting in a certificate 
a lien the existence of which could be material to the 
purchaser only on account of an understanding be- 
tween him and his apparent grantor, of which the ab- 
stracter had no notice, and by reason of which « deed, 
appearing on its face to be absolute, was held to be a 
mortgage. Roberts v. Sterling, 4 Mo. App. 593. An 
abstracter who gives an abstract which recites that 
the abstracter has carefully examined the records of 
the offices of the county clerk, the clerk of the district 
court, and the couuty treasurer, and that there were 
of record in said offices no liens on the property ex- 
cept as mentioned in the abstract, is not liable on his 
bond because of the omission from the abstiact ofa 
prior mortgage of record in the office of the register 
of deeds, though the omission was the result of a con- 
spiracy to defraud between the abstracter, the mort- 
gagor, and the prior mortgagee. Thomas vy. Carson, 
46 Neb. 755, 65 N. W. Rep. 699. Where a mort- 
gage was taken on land, then subject to a mortgage 
that was recorded, on the reliance of a certificate 
of search that the land was free from incum- 
brance, the register is liable to the second mortgagee 
to the amount his security is impaired by the prior 
mortgage. Van Schaick v. Sigel, 5S How. Pr.21l. A 
recorder of deeds giving a certificate that he has 
searched and could find no mortgage, and charging. 
and receiving the fee allowed by law, is liable on his 
bond, if it afterwards appear there was then a mort- 
gage on record by which the party obtaining the 
search was prejudiced. McCaraher v. Common- 
wealth, 5 Watts & 8.21. A conveyancer employed in 
the purchase of a ground rent who, relying on the 
opinion of an attorney that it was clear of incum- 
brances, so reported it to his principal, there being at 
the time a judgment by default agaiast the vendor, 
the damages on which had not been liquidated, and 
under which it was afterwards sold by the sheriff, is 
not negligent. Watson v. Muirhead, 57 Pa. St. 161,19 
Am. Dec. 213; A recorder of deeds whose clerk, at. 
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the instance of a borrowef, left out of a certificate of 
search, which he knew was being furnished by the 
lender, the fact of a mortgage, is liable to the lender 
for his resulting loss. Peabody Bldg. & Loan Assn. v. 
Houseman, 89 Pa. St. 261, 35 Am. Rep. 757. A town 
elerk’s certificate that the title to certain land is in 
two grantees, does not imply that each grantee holds 
an undivided moiety of the land, so as to make the 
clerk liable to one who makes a loan to one of the 
grantees, relying on such interpretation of the certifi- 
cate. Tripp v. Hopkins, 13 R. I. 99. 

To Whom Liable.—A right of action for negligence 
in the examination of a title exists only in favor of 
parties to the contract or their privies. National Sav. 
Bank of District of Columbia v. Ward, 100 U. S. 195; 
Mechanics’ Bldg. Assn. vy. Whitacre, 92 Ind. 547; Mal- 
lory v. Ferguson, 50 Kan. 685, 82 Pac. Rep. 410, 22 L. 
R. A. 99; Zweigardt v. Birdseye, 57 Mo. App. 462; 
Schade v. Gehner, 133 Mo. 252, 84 S. W. Rep. 576; Day 
v. Reynolds, 23 Hun, 131; Houseman vy. Girard Mut. 
Bldg. & Loan Assn., 81 Pa. St. 256. An abstracter, 
who furnished an abstract to a landowner, to be used 
by him in borrowing money, to be secured by a mort- 
gage on the land, is not liable for mistake in the ab- 
Stract to an assignee of the mortgage negotiated, 
though the assignee, in buying the mortgage, relied 
wholly on the abstract for the title to the land. Tal- 
pey v. Wright, 61 Ark. 275, 82 S. W. Rep. 1072. A re- 
corder who omits to give a complete certificate of the 
incumbrances on property to be sold at a sheriff’s 
sale, is not liable to the vendee of the person to whom 
the certificate was furnished. Morano v. Shaw, 23 
La. Ann. 379. The fact that an abstracter had knowl- 
edge that his certificate as to title was to be used ina 
sale or loan, to advise the purchaser or lender of the 
condition of the title, does not make him liable to the 
latter, when not employed by him. Zweigardt v. 
Birdseye, 57 Mo. App. 462. An erroneous statement 
of one employed to examine a title before purchase 
that it was good, did not give the widow of the em- 
ployer a right of action, as devisee of the property, 
against the examiner for negligence. Schade v. Geh- 
ner, 133 Mo. 252, 34S. W. Rep. 576. An abstract com- 
pany that prepares an abstract on the order of a 
vendor, and delivers it to him, warranting it to be a 
true and perfect abstract, is liable for omissions to a 
vendee who had refused to buy without one, and com- 
pleted the purchase in reliance on the one furnished 
by the company. Dickle v. Nashville Abstract Co., 89 
Tenn. 431, 14 8S. W. Rep. 896, 24 Am. St. Repts. 616. 

Actions Against Examiners.—A cause of action 
against an abstracter of titles for giving a wrong cer- 
tificate of title, accrues at the date of the delivery, and 
not at the time the negligence is discovered or conse- 
quential damages arise. Lattin v. Gillette, 95 Cal. 317, 
30 Pac. Rep. 545; Russell v. Polk County Abstract Co., 
87 Iowa, 233, 54 N. W. Rep. 212; Rankin v. Schaeffer, 
4 Mo. App. 108. A complaint for damages, for certi- 
fying a title to be free of incumbrances when it was 
not, should allege that plaintiff bought the title, or 
loaned money on it, ete., upon the faith of the certifi- 
cate. Batty v. Fout, 54 Ind. 482. A general allega- 
tion of neglect and want of due care in examining into 
the situation of the title, warrants a finding as to neg- 
ligence in failing to ascertain the existence of a judg- 
ment. Gilman v. Hovey, 26 Mo. 280. <A searcher for 
taxes and assessments against land, upon the faith of 
whose certificate his employer purchased the land, 
has the burden of showing, in an action against him 
by the employer for damages for failure to note an 
assessment, that the employer has a remedy on a cove- 





nant against incumbrances in the conveyance to him, 
to which he should resort. Morange v. Mix, 44 N. Y. 
315. 








JETSAM AND FLOTSAM. 


OBSTINATE JURORS. 

The action of a member of the New York judiciary 
in calling before him a juror who was unable to agree 
with his eleven colleagues and reprimanding him for 
so called obstinacy is exciting considerable comment. 
During the course of his remarks the judge observed: 
“This is the second time you have acted in this man- 
ner. You seem determined to set up your own opin- 
ion against that of eleven other men. You will ap- 
pear here on Monday and receive the punishment you 
deserve for your conduct in the jury room in the case 
on triai.”” The only punishment His Honor saw fit to 
inflict was to subsequently deprive the juror of the 
inestimable privilege of appearing before him at any 
future trial, though at first we believe something was 
said about initiating contempt proceedings, a charge 
which it was thought afterwards best not to press. 
Our own opinion is that no judge should have acted 
in this manner. When a citizen enters the jury box 
he becomes as much an ofliver of the court as the 
judge upon the bench or the attorney at the bar; he is 
in truth a judge of fact as the court is a judge of law, 
and neither can have the slightest right to interfere 
with the other in the exercise of their respective 
functions. In the present case it does not appear that 
the juror in question did anything more than follow 
out his own convictions. Had he done otherwise, he 
would bave proven false to his oath, **To render true 
deliverance between the parties according to the best 
of his judgment.”’ The case in which he was called 
was an action for damages consequent upon the loss 
of an eye. Anderson, the juror, was of the opinion 
that the plaintiff should receive $3,500 damages; some 
of his associates holding with him, but placing the 
amount lower, and others favoring the defendant. In 
the end it resulted in the decision of eleven for the 
defendant and one for the plaintiff. Under the cir- 
cumstances we can see nothing in the case which war- 
rants the words which the eourt chose to employ. It 
may be that the one juro: was right and the other 
eleven were wrong. Atall events right or wrong, 
Anderson’s duty, as we have said before, was to an- 
swer according to the dictates of his own conscience, 
irrespective of what every one of his companions may 
have thought. 

The time when jurors could be prosecuted for their 
verdict or coerced into delivering a decision by being 
locked up and kept without food until they did so has 
long gone by, and we regret to see the principle upon 
which it was done revived in this manner. While we 
bave known jurors to become unreasonably preju- 
diced against one side or the other during the prog- 
ress of a cause to such an extent that they seemed in- 
capable of acting fairly, yet it is better to suffer that, 
which is a necessary consequence of the jury system, 
rather than to attempt to tamper with their functions. 
Ovcasionally we find a member ofthe judiciary at- 
tempting to overstep the proper limits of his duties 
by endeavoring to enforce his opinion upon the jury, 
but while the latter should of necessity listen to it 
with respect, they are under no obligations to state it 
as their own, nor should their act be questioned if 
they choose to follow their own conclusions.—Amer- 
ican.-Lawyer. 
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BOOK REVIEWS. 
SHINN ON REPLEVIN. 

The author, Roswell Shinn, LL. D., Dean of the L[I- 
linois College of Law in Chicayo needs no introduction 
from us. His treatise on Attachment and Garnish 
ment was well received by the profession. The sub- 
ject of replevin being based on the common law ac- 
tion, and where modified by statute, the uniformity 
of the statutes of the different States is so great that 
the author found but little, difficulty in pointing out 
the statutory modifications in simultaneous order. 
The author has not only cited his cases to each mod- 
ifying clause, but where the decisions group them- 
selves to sustain a fundamental and general rule he 
has subjoined the varying applications to diverging 
factsin voluminous foot notes alphabetically arranged 
according to States. Several chapters treat of actions 
issuing from replevin, which, it is well known, are 
more perplexing and difficult of being understood 
than the action itself. In part third considerable 
space is devoted to the important questions of actions 
on plaintiff’s and defendant’s bonds, also to liability 
of officers and review proceedings. This is a volume 
of about 1,000 pages, well printed on very heavy paper 
and an excellent quality of binding. Published by T. 
H. Flood & Co., 179 Monroe street, Chicago. 








BOOKS RECEIVED. 


Probate Reports Annotated: Containing Recent 
Cases of General Value Decided in the Courts of 
the Several States on Points of Probate Law. 
With Notes and References. By Frank S. Rice, 
Counseller at Law. Author of ‘American Pro- 
bate Law,” ‘Civil and Criminal Evidence,” and 
‘‘Modern Law of Real Property.” Vol. Lil. New 
York. Baker, Voorhis & Company, 1899. 








HUMORS OF THE LAW. 


One of those old-time negroes—the kind that Polk 
Miller describes so charmingly—was some years ago 
called as a witness in one of the courts. 

““What’s your name?” was the first question pro- 
pounded by the attorney-general. 

“George Washington, sor,” replied the old man. 

“George Washington?” repeated the lawyer, and 
after a moment of reflection said, “It seems to me that 
I have heard that name before.” 

** *Spects you has, sah,’”’ said the old negro. 
been libing ’bout byar many years.” 


“Tse 
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1. ADMINISTRATION—Sale of Decedent’s Land.—The 
Statement of an administrator, suing to enjoin a sale 
of land to pay a debt under order of the probate court, 
that the creditor did not make a legal demand of the 
administrator to petition the court to sell, as required 
by law, without stating the facts showing that the de- 
mand, if made, was not legal, is insufficient to over- 
come the presumption that the court acted within its 
jurisdiction.— BLEVINS V. Cask, Ark., 518. W. Rep. 65. 


2. ADMINISTRATION—Torts of Executcr—Liability of 
Estate.—The estate of a‘testator is not liable for tor- 
tious acts of the executor committed in the adminis- 
tration of the estate, when no pecuniary advantage re- 
sulted to the estate by reason of such tortious acts.— 
CARR V. TATE, Ga., 33S. E. Rep. 47. 


3. ADVERSE POSSESSION—Deed of Life Tenant.—Tbe 
deed of a life tenant, whose seisin is barred by the 
statute of limitations, is inoperative, and conveys no 
title.— ADKINS V. SPURLOCK, W. Va., 33S. E. Rep. 121. 

4. ADVERSE POSSESSION—Sufliciency of Title.— Where 
one tukes possession of land on death of the owner, 
who has made no disposition thereof, and remains in 
adverse possession long enough to acquire title, a 
deed by him will vest a good title in his grantee.— 
McKay v. GARDNER, Mich., 79 N. W. Rep. 185. 

5. APPEAL FROM JUSTICE — Jurisdiction — Waiver. — 
Where, on appeal to the county court, defendant ob- 
jects to the jurisdiction because he was not a resident 
of the precinct of the justice, but proceeds with the 
trial on the merits, and at the conclusion of the evi- 
dence couples with his motion to dismiss for want of 
jurisdiction a motion for nonsuit, he waives the objec- 
tion to the jurisdiction of his person.—FLANNERY V. 
TRAINOR, Colo., 57 Pac. Rep. 189. 

6. ASSOCIATIONS—Validity of Agreement for Commu- 
nity of Property.— Written agreements, signed by the 
members of a voluntary society from time to time, « 
which form the constitution of the society, and which 
provide for the community of property, and that 
neither a withdrawing member nor the representatives 
of one deceased shall have any claim on the society or 
its property on account of the contributions of such 
members thereto, constitute valid contracts, and no 
claim so arising is enforceable so long as the society 
continues in existence.—SCHWARTZ V. Duss, U. 8. C.C., 
W.D. (Penn.), 938 Fed. Rep. 528, 

7. ATTACHMENT — Bond. —A claimant of property 
seized or sold under an attachment may recover dam- 
ages in an action upon the attachment bond without 
having in the first instance recovered damages in an 
independent suit against the plaintiffin the attach- 
ment.—TOTTEN V. Henry, W. Va., 338. E. Rep. 119. 
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8. ATTACHMENT—Claims of Third Persons—Priority.— 
Where, on an issue of the priority of an attachment 
over an assignment for creditors, it appears that the 
officer making the levy left the goods in possession of 
the assignee until the following day, claiming that he 
left them with him as his agent, evidence that the at- 
torney for the assignee, at the time of making the 
levy, declared it to be invalid, is admissible as part of 
the res geste, to show that the retention of the goods 
by the assigaee wa3 not as such agent.—INMAN V. 
SCHLOSS, Ala., 25 South. Rep. 739. 


9. ATTACHMENT — Levy Under Subsequent Writ.— 
Where an officer holds actual possession of personal 
property under a writ of attachment, no affirmative 
act on his part is necessary in making a levy undera 
subsequent writ, but he may treat the property as 
seized, and make his return accordingly.—GERMAN 
Sav. BANK OF DES MOINES V. CAPITAL CITY OATMEAL 
Co., lowa, 79 N. W. Rep. 270. 


10. BANKS — Receiving Deposits when Insolvent.— 
Checks delivered to a bunk by a depositor for collec- 
tion and deposit at atime when the bank was insoly- 
ent, as must have been known by its officers, and 
which had not been collected when the bank closed its 
doors, remain the property of the depositor, and may 
be recovered by him from the receiver.—RICHARDSON 
Vv. DENEGRE, U.S. U.C. of App., Fifth Circuit, 93 Fed. 
Rep. 572. 


ll. BANKRUPTCY—Acts of Bankruptcy—Preference.— 
Under Bankruptcy Act 1898, § 8, proyiding that it shall 
be an act of bankruptcy if a person shall have “trans- 
ferred, while insolvent, any portion of his property to 
one or more of his creditors with intent to prefer such 
creditors over his other creditors,” the payment and 
discharge of a debt, by an insolvent debtor, by a con- 
veyance to the creditor of personal property of greater 
value thau the debt, the debtor receiving the difference 
in cash, is a preference of such creditor, and an act of 
bankruptcy.—JOHNSON v. WALD, U.S. QC. C. of App., 
Fifth Circuit, 93 Fed. Rep. 640. 


12. BANKRUPTCY — Enjoining Proceedings in State 
Courts.—Where the holder of a chattel mortgage had 
taken possession of the mortgaged property before the 
institution of proceedings in bankruptcy against the 
mortgagor, and thereafter brought suit in a State court 
for foreclosure of the mortgage against the bankrupt 
and his trustee in bankruptcy, held, that the court of 
bankruptcy would not, on a bill by such trustee alleg- 
ing the mortgige to be voidable as an unlawful prefer- 
ence, enjoin the further prosecution of such suit, but 
the trustee must appear and assert his rights and title 
in the State court.—H&ATH V. SHAFFER, U.S. D.C.,N. 
D. (lowa), 93 Fed. Rep. 647. 


13. BANKRUPTCY—Foreclosure of Mortgage.—Where a 
mortgagee has obtained a judgment for foreclosure 
and sale in a State court before the institution of pro- 
ceedings in bankruptcy against the mortgagor, and 
the court of bankruptcy is satisfied that the mortgaged 
property will not sell for enough to pay the mortgage 
debt, whether sold under authority of the State court 
or by the trustee in bankruptcy, and that the mort- 
gagee has no intention to delay the sale unreasonably 
or prevent the property bringing a fair price, proceed- 
ings in the State court will not be stayed, nor will the 
bankruptcy court take control of the property for the 
purpose of a sale by the trustee.—IN RE HOLLOWAY, U. 
8. D. C., D. (Ky.), 93 Fed. Rep. 638. 

14. BILLS AND NOTES—Bona Fide Holder—Corpora- 
tions.—A creditor releasing security for his claim on 
the receipt from the vice-president of a corporation of 
a note executed by the debtor and indorsed by the cor- 
poration is entitled to hold the note as a bona fide pur- 
chaser for value, though the vice-president had no au- 
thority to deliver the note, where the creditor did not 
know of such want of authority.—JOHNSON V. WEED & 
GUMAEB MFG. Co., Wis., 79 N. W. Rep. 236. 

15. BILLS AND NoTES—Corporations—Officers—Salary. 
—It is no defense to a note given to a corporation, as 





part of a personal transaction with one of its officers, 
that the latter promised to take care of it at maturity. 
—HENRY WOOD's SONS CO. V. SCHAEFER, Mass., 53 N. 
E. Rep. 881. 

16. BILLS AND NOTES—Escrows—Delivery.— Where the 
maker of a note delivers it to a tbird person to hold 
and deliver to the payee in case the maker dies with- 
out having recalled it, a delivery to the payee after the 
maker’s death vests title in the payee.—DAGGETT V. 
SIMONDS, Mass., 53 N. E. Rep. 907. 


17. BILLS AND NOTES—Non-Negotiable Instruments— 
Theft—Innocent Purchaser.—A document purporting 
to be a registered city bond, but whieh was not under 
seal, certified that on a date given a certain sum, with 
interest, would be payable to one named therein, and 
that it was transferable only at the treasurer’s office. 
Held, that whether it was a bond or a note, it was not 
negotiable, and hence, when it was stolen, and a blank 
assignment was filled in, the title was not taken out of 
the original owner, though found in the hands of an 
innocent purchaser.—SCOLLANS V. ROLLINS, Mass., 53 
N. E. Rep. 863. 

18. BILLS AND NOTES—Protest— Waiver.—A waiver of 
protest before maturity of a note is a waiver of all 
steps leading to it, including demand and notice of 
non-payment.—VALLEY NAT. BANK OF LEBANON V. 
URICH, Penn., 43 Atl. Rep. 354. 


19. BOUNDARIES — Evidence—Field Notes.—On an is- 
sue asto the boundary between a front ang rear con- 
cession, the field notes of a deputy United States sur- 
veyor, in surveying both concessions, are admissible 
to show the location of the witness trees, and that the 
establishment of the line as claimed by the owner of 
the former concession would give the owner of the lat- 
ter all the land his patent called forin the survey of 
the concession.—OiIN v. HENDERSON, Mich., 79N. W. 
Rep. 178. 

20. CARRIERS—Passengers—Contributory Negligence. 
—The failure of a passenger, about to cross the track 
at a station in order totake his train, to stop, look, and 
listen for other trains, isnot, as a matter of law, con- 
tributory negligence, where he knew of and relied on 
arule of the company requiring a train approaching a 
station where another train is receiving or discharg- 
ing passengers to stop before reaching the station, and 
not proceed until the other train has moved away, or 
a signal been given to approach.—B&TTs v. LEHIGH 
VAL. R. Co., Penn., 43 Atl. Rep. 362. 


21. CASUALTY INSURANCE COMPANY—Exemption from 
Insurance Laws.—An insurance corporation furnish- 
ing life or casualty insurance in consideration, in 
whole or in part, of contributions by its members on a 
basis of equality, suflicient to meet its expenses and 
matured memberships as the necessities therefor arise, 
is a benefit or beneficiary corporation furnishing cas- 
ualty or life insurance upon thé mutual assessment 
plan within the meaning of chapter 418, Laws 1891, ex- 
empting certain insurance organizations from the gen- 
eral insurance laws of the State.—STATE V. NaT. ACC. 
Soc. OF NEW YORK, Wi:., 79 N. W. Rep. 220. 


22. CHATTEL MORTGAGES—Sale of Mortgaged Chattels 
—Indictment.—An information under Rev. St. 1894, § 
2033 (Horner’s Rev. St. 1897, § 1954), charging one with 
an unlawful sale of mortgaged personal property, 
need not allege that the sale was ‘‘ without the written 
consent of the owner of the claim secured by the mort- 
gage.”—STATE V. PEPIN, Ind., 53 N. E. Rep. 842. 

23. CHATTEL MORTGAGES—Tender.—A tender of pay- 
ment of a mortgage by a junior incumbrancer, accom- 
panied by a demand foran assignment, does not ex- 
tinguish the mortgage.—SCHMITTDIEL V. MOORE, 
Micb., 79 N. W. Rep. 195. 

24. CONFLICT OF Laws — Contract of Wife — Enforce- 
ment.—A contract of suretyship by a married woman 
domiciled inlowa, made whiletemporarily in Indiana, 
cannot be enforced in Iowa, since, under the laws of 
Indiana (Burns’ Rev. St. § 6964), such a contract is void, 


.and a contract void where executed cannot be enforced 
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by the courts of lowa.—NICHOLS & SHEPARD CO. Vv. 
MARSHALL, Iowa, 79 N. W. Rep. 2&2. 

25. CONSTITUTIONAL LAW — Habitual Criminal Act— 
Criminal Law.—St. 1887, ch. 435, providing that who- 
ever has twice been convicted of crime, and committed 
to prison, inthis orany other State, for terms of not 
less than three years each, shall,on conviction for a 
felony committed after the passage of the act, be 
deemed an habitual triminal, and shall be punished by 
imprisonment for 25 years, is not unconstitutional, as 
being an ex post facto law.—MCDONALD v. COMMON- 
WEALTH, Mass., 53 N. E. Rep. 874. 


26. CONTEMPr—Order upon County Treasurer to Pay 
Money.—Contempt proceedings will not lie against a 
county treasurer for his refusal to obey an order of 
court for the payment of a money demand, where he 
was not a party to the proceeding in which the order 
was made; the treasurer being entitled in such case to 
make such defense as he may deem meritorious.—Ex 
PARTE TRUMAN, Cal., 57 Pac. Rep. 223, 


27. CONTRACT — Parol Contract to Convey Land.—In 
an action for breach of an alleged parol agreement of 
the owner of land to convey the same to one in posses- 
sion, the owner cannot set up as a defense that the oc- 
cupation was under a written lease, which describes 
other premises, and has not been reformed.—MILLER 
v. METZ, Wis., 79 N. W. Rep. 213. 


28. CONTRACT—Parol Modification.—A contract which 
must, under the statute of frauds, be in writing, and 
which accordingly is putin writing and duly executed, 
cannot be subsequently modified by a parol agree- 
ment.—AUGUSTA SOUTHERN R. CO. Vv. SMITH & KILBY 
Co., Ga., 338. E. Rep. 28. 

29. CONTRACTS — Performance.—An agreement by a 
mortgagee to insure property, conveyed to him in 
trust, ‘‘in such sums or amounts and manner as he 
may deem proper,” and pay forthe same out of the 
rents and profits of said real estate, is sofar discre- 
tionary as to the amount of insurance as to present no 
basis for damages in an action by the mortgagor to re- 
cover for the loss by fire of a building ou the mort- 
gaged premises.—KtITH V. CaumpP, Ind., 53 N. E. Rep. 
$39 

30. CONTRACTS — Principal and Agent.—Where the 
agent of a creamery company, which purchased the 
stock of another company, made a public statement of 
the terms on which the purchasing company would 
receive milk from the former patrons of the creamery, 
delivery of milk on the faith of such statement, if au- 
thorized, constituted a contract binding onthe com- 
pany.—WHITE V. ELGIN CREAMERY CO., Iowa, 79 N. W. 
Rep. 283. 

31. COPYRIGHT — Literary Property—Test of Infringe- 
ment.—The weight of American authority sustains an 
author’s right of property in his dramatic composi- 
tions aside from that given by copyright statutes, and 
establishes the test of piracy of such a composition as 
being, not whether it is copied inthe language of the 
original, but whether it is, in substance, reproduced 
without authority, either in whole or in a material 
part.—MAXWELL V. GOODWIN, U. 8.C.C., N. D. (Ill.), 
93 Fed. Rep. 665. ° 

32, CORPORATIONS—Action for Conspiracy.—A corpo- 
ration may be held liable as a party to a conspiracy to 
defraudin a transaction outside the scope of its char- 
ter, and acomplaint against it and its co-conspirators 
to enforce such Hability, charging that the corporation 
and its co defendants made and consummated the 
fraudulent agreement, is not defective on demurrer 
for want of allegations as to who acted for the cerpo- 
ration in making such agreement and as to special au- 
thority having been given by its governing body in re- 
gard to the subject.—ZINnc CARBONATE Co. Vv. FIRST 
NAT. BANK OF SHULLSBOURG, Wis., 79 N. W. Rep. 229. 

33. CORPORATIONS — Contracts — Avoidance.—Con- 
tracts between a corporation and its directors are 
voidable within a reasonable time. Executory con- 
tracts may be avoided before complete execution.— 





GRIFFITH V. BLACKWATER BOOM & LUMBER CO., W. Va., 
33S. E. Rep. 125. 

34. CORPORATIONS — De Facto Officers.—In an action 
against officers of a corporation, oral testimony that, 
at a meeting of stockholders of the corporation for the 
election of officers, minutes were made by the clerk, 
which werethe only record of the proceedings, and 
that these minutes were lost, and that certain persons 
had been elected as officers, whv thereafter had the 
active management of the business of the company, 
and held themselves out as such officers, is competent 
to show that such persons were officers of the corpo- 
ration, de facto, if not de jure.—HuDSsON V. J. B. PARKER 
Mac. Co., Mass., 53 N. E. Rep. 867. 

35. CORPORATIONS — Stockholders’ Liability.—The 
proceeding under the statute against a stockholder to 
enforce his individual liability by motion for an execu- 
tion is, to all intents and purposes, an independent 
proceeding, and the debtor corporation is not a neces- 
Sary party tothe action.—Fox v. FIRST NAT. BANK OF 
ATCHISON, Kan., 57 Pac. Rep. 241. 

36. CORPORATIONS — Transfer of Stock.—A provision 
in the charter or by-laws of a corporation, or in a gen- 
eral incorporation act, that stock shall be transferable 
only on the books ofthe corporation, is intended to 
prescribe a mode of transfer as between the corporation 
and a stockholder, in all matters relating to the inter- 
nal government and management of the corporation, 
rather than between the stockholder and third parties; 
and, notwithstanding such provision, a stockholder 
may devest himself of all beneficial interest in his 
stock by an assignment and delivery of his certificate, 
although no transfer is made on the books of the cor- 
poration.—MAasuRY V. ARKANSAS NaT. Bank, U. 8.0. C. 
of App., Highth Circuit, 93 Fed. Rep. 603. 

37. CORPORATIONS—Ultra Vires — Burden of Proof.— 
On an issue whether an accommodation indorsement 
ofa note by acorporation was ultra vires, the produc- 
tion of the note, with the indorsement by the payee, 
does not shift on the corporaticn the burden of show- 
ing its want of authority, where the evidence of the 
payee also discloses the character of the indorsement. 
—CARNEY V. Duniway, Oreg., 57 Pac. Rep. 192. 

38. COUNTIES—Building Contracts.—Without the pre- 
liminary sanction ofa popular vote, as required by the 
constitution, county commissioners have no authority 
to contract to have a court house built on the credit of 
the county, at the price in excess of the available funds 
on hand together with such taxes as may be lawfully 
levied for that purpose during the year the contract is 
made.— DYER V. ERWIN, Ga., 33 S. E. Rep. 63. 

39. CREDITORS’ SUIT—Pleading.—A creditors’ bill, filed 
by the creditors of a company to recover goods alleged 
to have been fraudulently conveyed by the company, 
will not. be dismissed on the ground that thereisa 
remedy at law, although the bill alleged that the ones 
to whom the goods were sold were the real stockhold- 
ers in the company, and already the owners of the 
goods.—BIRMINGHAM SHOE Co. V. TORREY, Ala., 25 
South. Rep. 763. : 

40. CREDITORS’ SUIT—Pleading—Attachment Bonds.— 
A creditors’ bill to reach what the debtor is entitled to 
recover on an attachment bond executed in an action 
by another creditor is demurrabie, where it does not 
allege thatthe debtor had a cause of action on the 
bond, and that the attachment was wrongfully issued. 
— BALCH V. KLEIN FURNISHING CoO., Ala., 25 South. Rep. 
764. 

41. CRIMINAL EvIDENCE—Assault with Intent to Rape. 
—In a prosecution for assault with intent to commit 
rape, alleged to have been committed in the nighttime 
in a room in which prosecutrix was sleeping, to whieh 
accused gained access by climbing through a window, 
evidence that there was no curtain on the window, and 
that an electric light on the outside shone into it, so as 
to enable prosecutrix to be seen from the outside, is 
admissible to show the intent with which accused en- 
tered the room.—DUDLEY V. STATE, Ala., 25 South. 
Rep. 742. 
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42. CRIMINAL LAw—Change of Venue.—That there 
was considerable feeling against defendant at the time 
of the homicide, and some talk of mobbing him, and 
the sheriff removed him to another county for safe- 
keeping, is not sufficient ground for change of venue, 
where it appeared that the feeling was confined en- 
tirely to the locality in which the crime was com- 
mitted, and was such only as is found among relatives 
and friends of deceased.—STATE V. HBADRICK, Mo., 51 
8S. W. Rep. 99. 


43. CRIMINAL Law — Indictments.—An indictment 
charging that accused did feloniously shoot deceased 
with a gun, “and then and there giving her” a mortal 
wound, is not insufficient, in that it dves not charge 
that the mortal wound was feloniously given, since the 
“feloniously” first mentioned is sufficiently connected 
by the words “and then and there.’”"—STraTkK V. RICE, 
Mo., 51 8. W. Rep. 78. 


44. CRIMINAL Law—Rape—Imbeciles.—Sexual inter- 
course with a female of such weak mind that she can- 
not comprehend the nature and consequence of the 
act, or distinguish right from wrong, is by force, with- 
in Rev. St. 1889, § 3480, so as to constitute rape.—STATE 
v. WILLIAMS, Mo., 51S. W. Rep. 88. 


45. CRIMINAL PRACTICE—Assault with Intent to Kill— 
Verdict.—In the trial of M, charged with felonious as- 
sault with a deadly weapon, with malice aforethought, 
with intent then and there to unlawfully and feloni- 
ously kill and murder, a verdict returned, ‘‘We, the 
jury impaneled and sworn in the above-entitled cause, 
do, upon our oaths, find the defendant guilty of assault 
and battery,” is not open to objection for the reason 
that it fails tospecify the degree of offense upon which 
the verdict is had.—STaTE V. MARSHALL, Kan., 57 Pac. 
Rep. 260. 


46. DtaTH—Presumption.—One who left the county 
where he and all his relatives lived over 20 years ago, 
and has never been heard from since, though inquiries 
have been made for him, is presumed to be dead, so 
that letters of administration on the estate are au- 
thorized on his estate.— FERRELL V. GRIGSBY, Tenn., 51 
8S. W. Rep. 114. 


47. DakD—After-Acquired Title.—Where one bought 
land at a tax sale, and conveyed it by warranty deed, 
he, and those claiming under him by a subsequent 
conveyance, can acquire no rights, as against his first 
grantee, by a subsequent confirmation of the sale and 
execution of the tax deed to him, based on the mis- 
taken assumption that he had not conveyed.—TUPY V. 
KOCOUREK, A1k., 51S. W. Rep. 69. 


48. DEED — Bona Fide Purchasers — Quitclaim.—A 
grantee for value, without notice, under a recorded 
quitclaim deed, is not a bona fide purchaser, within 
Comp. Laws 1897, § 8998, so as to be entitled to priority 
over a senior unrecorded deed.—BSaKLEY V. KOBERT, 
Mich., 79 N. W. Rep. 193. 


49. DEKD—Escrow—Delivery—Purchaser with Notice. 
—A prospective lender of money on a real-estate mort- 
gage, whois advised that the intending borrower is 
without title, but that a deed conveying the property 
to him is deposited in escrow, is put upon inquiry as 
to the terms of the escrow; and if he neglects to ascer- 
tain them, when means are within his reach, but ac- 
cepts the statement of the depositary, and mukes the 
loan, and the deed is delivered by the depositary in 
violation of the escrow agreement, he cannot claim to 
be an innocent purchaser, as against the rights of the 
vendor secured bys ch agreement, but takes his mort- 
gage subject thereto.—BaLFvoR V. Hopkins, U.S. C. C. 
of App., Niuth Circuit, 93 Fed. Rep. 564. 


50. DENTISTRY— Practice by Physician and Surgeon.— 
Gen. Laws, ch. 155, § 4, as amended by Pub. Laws, ch. 
470, §1, providing that all persons intending to prac- 
tice dentistry shall pass an examination before, and 
obtain a certificate from the board of registration in 
dentistry, and Gen. Laws, ch. 155, § 6, as amended by 
Pub. Laws, ch, 470, § 3, declaring a penalty for practic. 





ing dentistry in violation of such provisions, when 
considered in connection with Gen. Laws, ch. 165, mak- 
ing it unlawful for any person to practice medicine or 
surgery, in any of its branches, without registering, at 
the place of his residence, his authority for so practic- 
ing medicine, do not apply to a physician and sur- 
geon.—STATE Vv. Back, R. I., 43 Atl. Rep. 366. 


51. EMINENT DOMAIN- Measure of Damages.—Under 
Pub. St. ch. 51, § 3, requiring damages for land taken 
to be fixed at its value before the taking, damages for 
land taken under a statute calling for a certain im- 
provement are to be assessed at the time of the enact- 
ment, and not atthe actual taking, though this wasa 
year later; the increase in value in the interim being 
caused by the expected improvement, which involved 
the taking.—Mowry V. City OF Boston, Mass., 53 N. E. 
Rep. 885. 

52. EMINENT DOMAIN—Telephone Companies.—The 
rule is, when applying the principles of the common 
law or when coustruing statutes, that the telephone is 
to be considered a telegraph, uniess express statutory 
provisions govern the case. So telephone companies, 
when establishing their lines, have the right of emi- 
nent domain, under the constitution and laws, to the 
Same extent as have telegraph companies.—NORTH- 
WESTERN TKL. EXCH. CO. V. CHICAGO, M. & ST. P. Ry. 
Co., Minn., 79 N. W. Rep. 315. 


53. ESTOPPEL B¥ REPRESENTATIONS.—One who, though 
having an interest in land which has been sold on exe- 
cution against her brother, requests R to redeem it for 
her brother, and take atrust deed thereof from him, 
she representing that she will never claim the prop- 
erty, or interfere in any wise with the transaction, on 
the faith of which representations R acts, is estopped 
to assert title against him, he having bougbt under the 
trust deed so tuken.— GILBERT V. RICHARDSON, Tenn., 
518. W. Rep. 134. 

54. EVIDENCE—Discovery—Production of Books and 
Papers.—An order requiring a party to a suit to pro- 
duce books, records, papers and correspondence in his 
possession which may contain evidence relating to the 
mnatter at issue in the case, is not repugnant to Const. 
U. 8. Amend. art. 4,and Const. Mich. art. 6, § 36, pro- 
hibiting unreasonable searches of persons and their 
property.—ANtrI-KALSOMINE CO. V. ADSIT, Mich., 79 N. 
W. Rep. 186. ° 

55. EVIDENCE—Parol Evidence—Written Instrument. 
—In a suit growing out of a contract of settlement 
which is not reduced to writing, the contract itself 
may be proven, although the evidence proving it con- 
tradicts recitals in a receipt connected with the trans- 
action.—BARGHOORKN V. MOORE, Idaho, 57 Pac. Rep. 
265. 

56. FRAUDS, STATUTE OF—Agreements to Answer for 
Debt of Another.—An accommodation indorsement of 
anegotiable note, made contemporaneously with the 
execution of the note by the maker, is an original con- 
tract, aud not an agreement to answer for the debt of 
another, within the statute of frauds.—CaRTER V. 
OvomM, Ala., 25 South. Rep. 774. 

57. Fraup—Sufiiciency of Complaint—Note.—A peti- 
tion alleging that the defendant is liable in damages to 
the plaintiff, a married woman, for fraudulently pro- 
curing her to sign, as co-principal with another, a 
negotiable note payable to the defendant, when her 
undertaking was one of suretysbip only, upon the ex- 
press understanding that she should never be liable to 
pay the same, and that she was compelled by suit to 
pay the note to an innocent purchaser, who acquired 
the same before maturity for value, in due course of 
trade, sets forth a cause of action.—JONES V. CRAW- 
FORD, Ga., 33 8. E. Rep. 51. 

58. FRAUDULENT CONVEYANCES.—A conveyance by a 
husband of property pending a suit by the wife for 
divorce, so as to put it beyond her reach should she 
prevail, except as against the wife, passes a good title 
to the grantee.—FisKE V. FISKE, Mass., 53 N. E. Rep. 
916. 
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59. FRAUDULENT CONVEYANCE—Mortgage.—A fraud- 
ulent vendee of property may lawfully mortgage the 
same to secure a bona fide creditor of the fraudulent 
vendor. The consent of the vendor to such disposi- 
tion of the property isimplied in the conveyance by 
which he invested the vendee with the title.—LONG- 
FELLOW V. BARNARD, Neb., 79 N. W. Rep. 255. 

60. FRAUDULENT MORTGAGE — Purchase by Other 
Creditors.—One to whom a debtor gives a mortgage on 
his stock in trade, but who purposely withholds it 
from registration, and by agreement allows the debtor 
toremain in possession selling and disposing of the 
goods, whereby the mortgage is fraudulent, can have 
no relief in equity against one who, without notice, 
buys and obtains possession of the goods, though all 
the latter gives therefor is credit on an antecedent 
debt.— BOZE V. NICHOLS, Tenn., 518. W. Rep. 122. 

61. GARNISHMENT—Liability of Garnishee.—Garnish- 
ment, under chapter 151, Laws 1889 (Gen. St. 1897, ch. 
95, §§ 227, 228), is a separate, independent, provisional 
remedy, governed entirely by the provisions of the 
act; and a garnishee is liable to the amount of the’ 
property, moneys, credits, and effects in his posses- 
sion or under his control, belonging to the debtor, or 
in which he is interested, to the extent of the debtor’s 
right or interest thereéo at the time of the service of 
the summons. The garnishment cannot be defeated 
merely because the garnishee is a mortgagee in pos- 
session, and the amount of the mortgagor’s interest 
undetermived.—SWOFFORD Bros. DryY-GOODS Co. V. 
JOHN 8. BRITTAIN DRy¥-GOODS Co., Kan., 57 Pac. Rep. 
235. 

62. GUARANTY — Contract — Construction.— Under a 
guaranty of payment of money to be advanced by a 
firm of two members,the guarantor is not liable for 
advances made by one of them after he succeeded to 
the firm business.—SCHOONOVER V. OSBORNE, Iowa, 
79 N. W. Rep. 263. 

63. HABEAS CORPUS- Federal Question—Jurisdiction 
of State Courts.—Where a debtor was arrested on 
process issuing from a State court on a charge of hav- 
ing violated a penal statute of the State against fraud- 
ulent insolvency,and afterwards, on petition of his 
creditors in tha proper federal court, was adjudged 
bankrupt, and the State court, on hearing, then com- 
mitted him for trial, and he thereupon applied to the 
United States circuit court for his release on habeas 
corpus, on the ground that the State statute was super- 
seded by the bankruptcy law, held, that the State 
courts were competent to decide the federal question 
thus raised, and that, no circumstances of special 
urgency being shown,the federal courts should not 
assume its determination until the prisoner had ex- 
bausted his remedy in the State courts.—U. 8. C. C. of 
App., Third Circuit, 93 Fed. Rep. 656. 

64. HUSBAND AND WIFE—Actions by Wife—Damages. 
—In an action by a wife to recover damages for injuries 
inflicted, her loss of time cannot be considered as an 
element of damages, where it is not shown that she 
has any employment apart from her husband.—DENTON 
v. ORDWayY, Iowa, 79 N. W. Rep. 271. 

65. HUSBAND AND W1IFE—Conveyance—Consideration. 
—A debt owing by a husband is sufficient considera- 
tion to support a conveyance by the wife.—STBEIN- 
MEYER V. STEINMEYER, S. Car., 338. E. Rep. 15. 

66. HUSBAND AND WIFE — Equity—Improvements.— 
Where a wife expends her separate means on the im- 
provement of land of her husband’s father, on the 
faith that he would allow her an interest therein, and 
on his advice, she will be protected, to the extent that 
the improvements enhance the land.—DUNN V. DUNN, 
Tenn., 51S. W. Rep. 119. 

67. INJUNCTION — Jurisdiction of Lower Court.—A 
court of equity will not, by injunction, interfere with 
the proceedings of an inferior court on the ground 
that such court threatens to exceed its jurisdiction, 
where an appeal would lie from such proceedings.— 
BIRMINGHAM Ry. & ELEC. Co. V. BIRMINGHAM TRACTION 
Co., Ala , 25 South. Rep. 777. 





68. INJUNCTION—Trespass.—Injunction will lie to re- 
strain one from intruding into another’s store, and 
holding himself out as a partner of such other, collect- 
ing money due the latter, and converting it to hisown 
use, where he is insolvent, and threatens to continue 
such conduct, and such claim of partnership has no 
foundation io fact.—DE GROOT V. PETERS, Cal., 57 Pac. 
Rep. 209. 


69. INSURANCE—Action on Policy — Defenses.—Izt is 
competent and lawful for an insurance company, in 
defense to an action upon a fire policy purporting to 
have been issued by it, to plead that the same was 
never in fact delivered, but merely handed to the per- 
son therein named as the insured, under an agreement 
that it was not to become binding upon the company 
until he bad canceled another policy in a different 
company insuring the same property, which was 
never in fact done; and parol evidence is admissible 
to prove a plea of this kind.—MOORE Vv. FARMERS’ 
MoT. INS. ASSN., Ga., 33S. E. Rep. 65. 


70. INSURANCE —Premium Note — Indorsement.—An 
insurance company’s consent to the transfer of a 
policy to the indorser of a premium note constitutes a 
suflicient consideration for the indorsement.—EQUITA. 
BLE MARINE Ins. Co. v. ADAMS, Mass., 53 N. E. Rep. 883. 


71. INTOXICATING LiQuORS—Illegal Sale—Evidence.— 
In a prosecution for the violation of the prohibitory 
liquor law, the defendant, on appeal, may be con- 
victed upon other evidence than that offered at the 
former trial. The gist of the offense is the unlawful 
selling of intoxicating liquors. The defendant may be 
convicted of any unlawful sale which was in the mind 
of the prosecutor at the time he filed the complaint, 
or set forth in the testimony of the witnesses filed 
therewi:b, whether such sale was relied upon at the 
former trial or not.—STaTE v. RupDy, Kan., 57 Pac. 
Rep. 263. 

72. INTOXICATING LIQUORS—License.—The fact that a 
municipal corporation, after having granted to a par- 
ticular person, for a specified sum,a license to sell 
spirituous liquors for a designated year, issued to an- 
other person a like license, covering the same period, 
for a smaller consideration, does not give to the 
former any right of action against the municipality; 
nor bas he, as a dealer, any concern with the transac- 
tion between the corporate authorities and the second 
licensee, or, as such, any right, for any reason, to can- 
cel or set aside any contract growing out of such trans- 
action. This is true, although the transaction in ques- 
tion may have been unlawful, irregular, and bave re- 
sulted in injury to the business of the first licensee.— 
SILVER V. MAYOR, KETC , OF SPARTA, Ga., 33 8S, E. Rep. 31. 


73. JODGMENTS—Parties Estopped.—If one not a party 
of record, por in privity with a party of record, de- 
sires to avail himself of the judgment as an estoppel 
on the ground that he in fact defended the action, he 
must not only have defended it, but must have done 
so openly, to the knowledge of the opposite party, and 
for the defense of his own interests. That he em- 
ployed the attorneys for the defendant, and paid all 
the expenses of the defense, will not avail him, where 
this was not known to the plaintiff.—CRAMER V. SINGER 
Mre. Co., U. 8. C. C. of App., Ninth Circuit, 93 Fed. 
Rep. 636. 


74. JUSTICE OF THE PEACE—Judgment.—A judgment 
purporting to have been rendered by a justice’s court 
is void when it affirmatively appears that the court 
was held ata place at which the court could not law- 
fully sit.— HILSON Vv. KITCHENS, Ga., 33S. E. Rep. 71. 


75. LANDLORD AND TENANT—Lien on Crops—Bona 
Fide Purcbaser.—A landlord’s statutory lien (Horner’s 
Rey. St. 1897, § 5224) on his stipulated share of the grain 
raised by the tenant, where the grain was threshed be- 
fore its sale,so as to vest title in the landlord to his 
share, will prevail over the claim of a bona fide pur- 
chaser for value without notice from the tenant.— 
SHELBY v. MOORE, Ind., 53 N. E. Rep. 812. 








76 CENTRAL LAW JOURNAL. 





No. 4 








76. LANDLORD’s LIEN—Supplies.—When a landlord 
enters into a written contract with his tenant for the 
purpose of creating a lien upon the crops of the latter 
for supplies furnished and to be furnished the tenant 
by the landlord to make the crops, the term “supplies” 
will include money furnished by the landlord, and used 
by the tenant in making and gathering the crops.— 
STRICKLAND V. STILES, Ga., 33 S. E. Rep. 85. 


77. LIMITATION — Claims of Co tenants.—Pub. St. ch. 
197, § 1, subd. 2, providing that actions for arrears of 
rent, except on leases under seal, shall be commenced 
in six years, does not apply to a claim of one co-tenant 
against another for his share of rents, where there has 
been no demand, and no termination of the tenancy, 
orany event to change the relation between the two. 
— ROBINSON Vv. ROBINSON, Mass., 53 N. E. Rep. 854. 


78. LIMITATIONS — Voluntary Deed.—Where a deed 
from a husband to his wife is attacked as voluntary, 
and for that cause only, by bill inequity by a judgment 
creditor, such suit must be brought within five years 
after the deed was executed and delivered.— THORN V. 
SPROUSE, W. Va., 33S. E. Rep. 99. 


79. MASTER AND SERVANT—Negligence—Assumption 
of Risk.—Plaintiff was injured by the breaking ofa 
wheel of one of his employer’s wagons, which he was 
using for the first time, at the direction of a foreman. 
He testified that he had observed no defect in the 
wagon,that none was apparent, and that he was not 
warned that it was unsafe. Held, that whether he had 
not assumed the risk was for the jury.—BOELTER V. 
Koss LUMBER Co., Wis., 79 N. W. Rep. 243. 


80. MORTGAGE—Consideration—Compounding Felony 
—Duress.—A mortgage given by plaintiff to defendant, 
part of the consideration of which was the assignment 
of defendant’s claim against an agent on account of 
embezzlement of funds of defendant, the main consid- 
eration, however, being the release of the agent from 
custody and from prosecution for the embezzlement, 
is not void on the ground of compounding a felony.— 
LoubD Vv. HAMILTON, Tenn., 518. W. Rep. 140. 


81. MORTGAGE — Insufficient Description.—The de- 
scription of the land intended to be mortgaged, and 
upon which the sheriff attempted to levy the mortguge 
execution, was, both in the mortgage itself and in the 
execution, too uncertain to identify the premises.— 
OSBORNE V. RICE, Ga., 33 8. E. Rep. 54. 


82. MORTGAGES—Record — Attachment—Priorities.— 
Rev. St. 1898, §§ 2241, 2242, protecting “a subsequent pur- 
chaser in good faith and for a valuable consideration,” 
who first records his conveyance, from the effect of a 
prior unrecorded mortgage, do not apply to attach- 
ment creditors.—KaRGER V. STEELE-WEDELES CO., 
Wis., 79 N. W. Rep. 216. 


83. MORTGAGE FORECLOSURE—Sule.—The object to be 
accomplished in offering for sale distinct legal sub- 
divisions of real estate, whether adjacent or separate, 
is that the same should be sold so as to invite the full- 
est and freest competition. A sale by a sheriff of two 
business lots on a business street in a populous city, 
on one of which is a business house ready for occu- 
pancy, the other being vacaut and unimproved, in 
gross, is irregular, and may be set aside on motion of 
the judgment debtor, where it is made to appear rea- 
sonable that it would have brought more money, if 
sold in separate lots.—BERNHARD V. HOVEY, Kan., 57 
Pac. Rep. 245. 

84. MUNICIPAL CORPORATIONS.—A mayor of a city 
may decide a tie vote of the council on the question of 
un appropriation of money to pay the fees of an attor- 
ney employed by him to bring mandamus proceedings 
to compel the clerk of the council to record his veto of 
a resolution, since his interest in the question is not 
such a pecuniary or personal one as to disqualify him 
to vote.—SMEDLEY v. KirBy, Mich.,79 N. W. Rep. 187. 


85. MUNICIPAL CORPORATIONS—Water and Gas Con- 
nections—Constitutional Law.—Though the gas and 
waterworks are owned by private corporations, a 





charter provision (Rev. St. § 925, subd. 223) requiring 
owners of property abutting on a street which the 
council has ordered paved to construct gas and water 
connections at their own expense, and authorizing the 
cost of connections, when made by the city, to be as. 
sessed against the property, is not in conflict with the 
constitutions] inhibition against the taking of private 
property for private use.—GLEASON V. WAUKESHA 
County, Wis., 79 N. W. Rep. 249. 


86. MUNICIPAL CORPORATIONS—Work on Public Im- 
provement.—A public highway is not a ‘‘public work 
owned by a city or town,” within the provisions of St. 
1592, ch. 270, providing that a person to whom a debt is 
due for labor on such “public work” shall have a right 
of action therefor against the city.— MCHUGH V. CITY 
OF BosTON, Mass., 53 N. E. Rep. 905. 


87. NUISANCE—Maintenance of Defective Drain.—The 
owner of a building is not negligent in permitting rain 
water to be conducted from the roof and discharged 
onto the ground, merely because the water so dis- 
charged could, by percolating through the ground, get 
into an adjoining basement.—MURPHY V. LALLY, Mass., 
53 N. E. Rep. 859. 


88. PARTITION—Evidence—Tenants in Common.—A 
voluntary partition, not evidenced by writing, in order 
to defeat a right to such partition under the law, must 
be clearly proven, anc must be followed by actual pos- 
session in severalty of the several parcels, pursuant to 
such voluntary partition.— JUSTICE v. LAWsoON, W. Va., 
33S. E. Rep. 102. 

89. PARTNERSH1P—Dissolution.—After dissolution of 
a partnership, one partner cannot, as against the 
others, tollthe running of the statute of limitations 
by an acknowledgment of a firm debt, unless he has 
been either expressly or impliedly appointed by them 
as a liquidating partner.—JacCK V. MCLANAHAN, Penn., 
43 Atl. Rep. 356. 

90. PARTNERSHIP — Master and Servant — Sharing 
Profits.—-Where an employee’s compensation is a 
share ofthe profits during his employment, suits in 
tort, wherein the damages are unliquidated, growing 
out of the conduct of the business, and pending 
against the employer at the time of the expiration of 
the contract of employment, cannot be considered in 
determining the employee’s share of the profits.—MOR- 
ROW V. MURPHY, Mich., 79 N. W. Rep. 193. 

91. PLEADING—Negligence—Assumed Risks.—Where 
the complaint of 9 servant injured in the use of defect- 
ive machinery shows that he continued work, with 
knowledge of the danger, until injured, it must show 
an excuse for so continuing at work; and, where he re- 
lied upon a promise of the master to repair, it should 
be pleaded.— DAUGHERTY V. MIDLAND STEEL Co., Ind., 
53 N. E. Rep. 44. 

92. PRINCIPAL AND AGENT—Authority of Agent—Con- 
tract.—One rendering services under a contract witha 
general agent providing that he should be compen- 
sated with a share of the profits inthe principal's busi- 
ness cannot recover such profits, ifthe agent had no 
special authority to make such a contract, though the 
services were made in ignorance of want of authority. 
—DEFFENBAUGH V. JACKSON PAPER MFG. CO., Mich., 79 
N. W. Rep. 197. 

93. PRINCIPAL AND AGENT—Evidence—Declarations of 
Agent.—Where an alleged agent was proved to be con- 
nected with the principal in some capacity, and to 
have represented itin suits and other matters, the 
agency was shown sufficiently to admit his declara- 
tions that he was manager for the principal.—_Mopoc 
GOLD-MIN. Co. V. SKILES, Colo., 57 Pac. Rep. 190. 

94. PRINCIPAL AND AGENT—Contracts.—Since there is 
no implied warranty by an agent that his principal has 
authority to contract, an officer or agent of a national 
bank, acting within the scope of his authority, cannot 
be he'd personally. liable upon a contract of guaranty 
made on behalf of the bank, but which is in excess of 
the power of the bank to make.—THILMANY V. IOWA 
PAPER-BaG Co., lowa, 79N. W. Rep. 261. 
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95. PRINCIPAL AND AGENT — Termination — Death of 
Principal.—A manufacturer of gelatine, possessing 
great personal skillin the making thereof, made an 
agreement with persons engaged in business as “agents 
for manufacturers’’ by which he appointed them sole 
agents for five years for the sale of the gelatine in the 
United States, their compensation to be a commission 
on all sales, without any interest in the gelatine deliv- 
ered to them, and without being responsible for the 
collection of bills for sales made. The agents agreed 
to use their best energy iu selling the gelatine, and to 
sell none other during the life of the contract. Helda 
mere contract of agency, terminating on the death of 
the manufacturer.—BROWN V. CUSHMAN, Mass., 53 N. E. 
Rep. 860. 


9. PRINCIPAL AND AGENT — Undisclosed Principal.— 
The general rule isthat where a simple contract, by 
parol or in writing, is made by aduly-authorized agent 
without disclosing his principal, andthe other con- 
tracting party subsequently discovers the real party, 
he may abandon his right to look to the agent person- 
ally, and he may resortto the principal. Rowellv. 
Oleson, 32 Minn. 288, 20 N. W. Rep. 227, overruled, in so 
far as itis in conflict withthe above.—WILLIAM LIN- 
DEKE LAND Co. V. LEVY, Minn., 79 N. W. Rep. 314. 


97. PRINCIPAL AND SURETY — Bonds — Siguature on 
Condition.—Where sureties sign a bond on condition 
that threeor four other good men, unnamed, shall sign 
it before its delivery to the obligee, they are not bound 
thereby unless the other signatures are procured.— 
WHITE SEWING MAcH. Co. Vv. SAXON, Ala., 25 South. 
Rep. 784. 


98. PRINCIPAL AND SURETY—Extension of Time—Dis- 
charge of Surety.—A vendee of lots, who had given his 
notes for the price, assigned the bond for title to one 
whose promise to pay the notes was accepted by the 
vendor; the original vendee becoming surety for the 
subvendee. After maturity ofthe first note, and be- 
fore maturity ofthe others, the subvendee, without 
the knowledge of the original vendee, made two new 
notes for the amounts of the original notes, with inter- 
est. One ofthe new notes was payable before maturity 
of the Jast original note, and the other, which ex- 
ceeded the principal of all the original notes, was pay- 
able in installments; the first installment falling due 
after maturity of the last original note. Held to ex- 
tend time of payment of the original notes so as to re- 
lease the original vendee.— ELYTON Co. v. HOOD, Ala., 
25 South. Rep. 745. 


99. RAILROAD CoMPANY—Construction of Contract— 
Lease.— Even if a railway corporation could, without 
express charter authority so to do, enter into a part- 
nership, the contract entered into by the railway cor- 
porations which are parties to the present case was 
one of lease, and not of partnership. Such contract 
did not eatablish any trust relation between the par- 
ties thereto.—SOUTH CAROLINA & G. R. CO. V. AUGUSTA 
SOUTHERN R. Co., Ga., 33S. E. Rep. 36. 


100. RAILROAD COMPANY—Eminent Domain—Railroad 
in Street—Damages.—Though a railroad company has 
authority from a city to build its road in a street, yet 
it is liable to an adjoining lot owner for damage flow- 
ing from its construction and operation.—GUINN Vv. 
OHIO RIVER R. Co., W. Va., 338. E. Rep. 87. 

101. RAILROAD COMPANY—Impairment of Contracts— 
Corporate Franchises.—A provision in the charter of a 
railroad company giving it the right to fix the rates of 
fare on its road, within certain limits, constitutes a 
contract between the State and the corporation; anda 
corporate franchise, which passes by a sale of the 
company’s property and franchises to a second com- 
pany, empowered by its charter to make the purchase, 
under the provision of the federal constitution, is no 
more subject to impairment by the State after its 
transfer than before.—BALL V. RUTLAND R. Co., U.S. 
C.C., D. (Vt.), 93 Fed. Rep. 513. 

102. REMOVAL OF CAUSES—Suits Against Federal Re- 
ceivers.—Suits against receivers of a federal court, 





brought in a State court, as permitted by section 3 of 
the judiciary act of 1888, cannot be removed from that 
court on the ground that they are ancillary to the re- 
ceivership suit, and are not removable unless the 
amount in controversy is sufficient to bring them 
within the general removal provisions of section 2.— 
GILMORE v. HERRICK, U.S. C. C., N. D. (Ohio), 93 Fed. 
Rep. 525. 

103. REPLEVIN—Chattel Mortgages—Notice.—In an 
action to recover personalty, which plaintiff claimed 
under a mortgage, taken under execution by defendant 
as constable, it is not error to refuse to strike an alle- 
gation that the execution creditor had knowledge of 
the mortgage, since notice to him is binding on the 
officer, who is only an agent.—STARR v. Cox, Kan., 57 
Pac. Rep. 247. 

104. REPLEVIN — Confusion of Goods.—Defendant’s 
commingling of lumber sawed from plaintiff's logs, 
which he obtained in good faith, with that of his own 
of the same kind and value, will not give plaintiff title 
to the whole, but to a proportionate share only.— 
KEWEENAW ASSN. V. O'NIEL, Mich., 79 N. W. Rep. 183. 


105. REPLEVIN-Timber Cut by Trespasser.—In re- 
plevin against a trespasser for Jumber made from tim- 
ber belonging to plaintiff, under a mere license to cut 
and remove same, the licensee must reimburse de- 
fendant for services rendered and moneys expended, 
in good faith and under color of title, in the manufact- 
ure of such lumber.—K&YSTONE LUMBER CO. v. KOL- 
MAN, Wis., 79 N. W. Rep. 224. 


106. SALES—Bona Fide Purchaser.—In New York, a 
bona fide purchaser of goods, from one who obtained 
them by oral false pretenses as to his ability to pay, 
obtains a good title; such false pretenses being pun- 
ishable only when in writing, under Pen. Code, § 544.— 
W. H. SAWYER LUMBER Co. v. BosTon & A. R. CO., 
Mass., 53 N. E. Rep. 912. 

107. SALES—Evidence.—In an action for goods sold 
and delivered, a memorandum containing a true copy 
of the original entries in plaintiff's books, made at the 
time of delivery, and showing the quantity of goods 
delivered, may be used by a witness in refreshing his 
recollection as to the quantity of goods sold, where it 
appears that he was present when such original entry 
was made, and personally knew it to be correct.— 
ANDERSON V. ENGLISH, Ala., 25 South. Rep. 748. 

108. SALES—Fraud.—One attempting to sell an express 
business falsely stated the price he paid for it, and 
that another was attempting to buy it at a certain 
price, and that the business was earning a certain 
sum, and he had a stated number of regular customers, 
who paid sums named. Held that, though the two 
first named representations were merely ‘dealers’ 
talk,” the latter were material, and the buyer hada 
right to rely on them.—BOLES V. MERRILL, Mass., 53 N. 
E. Rep. 894. 

109. SALES—Passing of Title—Execution.—Where the 
owner of an undivided half interest in an ungathered 
crop of corn sells his interest to a creditor at a certain 
price per barrel, and agrees to gather and haul the 
corn to the vendee’s mill, weigh it, and, when the 
amount is ascertained, receive credit on hia debt 
therefor, until it has been gathered, weighed and de- 
livered, title does not pass, and a judgment creditor of 
the seller may levy on the standing corn.—PARMAN V. 
MARSHALL, Tenn., 518. W. Rep. 116. 

110. SALE OF LAND—Loan of Purchase Price.—Where 
a vendor of land retains the legal title until full pay- 
ment of the price, so that he has no lien, one loaning 
the price to the vendee, who agrees to give a mortgage 
as security after receiving the legal title, which he re- 
fuses to do, has no claim to subrogation.—CAMP4M V. 
MOLLE, Cal., 57 Pac. Rep. 208. 

111, SLANDER—Privileged Communications—Malice.— 
A statement by an official member at a quarterly con- 
ference of the church trustees, called to elect trustees 
for the ensuing year, in response to a question as to 
why he objected to a certain candidate, where made 
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without malice, and in good faith, is privileged.— 
HOWARD V. DICKIE, Mich., 79 N. W. Rep. 191. 


112. SPECIFIC PERFORMANCE— Dependent Covenants. 
—A contract for an exchange of real estate, containing 
dependent covenants to be performed within atime 
fixed, is not discharged by non-performance or a fail- 
ure to demand performance within the time stated, 
where performance is prevented by the previous death 
of one of the covenantors, and the absence of adminis- 
tration upon his estate.—PEAD Vv. TRULL, Mass., 53 N. 
E. Rep. 901. 

113. SPECIFIC PERFORMANCE — Parol Contract.—A 
court of equity will not enforce a parol contract for 
the sale of land unless the terms thereof are made cer- 
tain and definite, and in all respects placed beyond the 
bounds of mere conjecture by full and clear proof.— 
HUNTINGTON & K. LAND DEVELOPMENT Co. ¥. THORN- 
BURG, W. Va., 335. E. Rep. 108. 


114. SPECIFIC PERFORMANCE—Sale of Land—Mistake 
of Vendor.—Two sisters were the owners of certain 
land, and one of them clothed the other with power to 
sell every part of the land of which she had the legal 
title, except an acre and a third, which carried with it 
aright of way of necessity to a highway. The pur- 
chaser knew from the vendor that the otber sister had 
been consulted, and objected only to the sale of her 
acre and a third. Held, that the fact that the sisters 
had forgotten the details of the title, and that the sis- 
ter owning the acre and a third had certain equities in 
the rest of the land, was not such a mistake as to pre- 
vent specific performance by the vendor of the con- 
tract.—DEWEY V. WHITNEY, U.S. C. U. of App., Second 
Circuit, 93 Fed. Rep. 533. 

115. TaxaTION—Stock—Inheritance Tax.—A legatee 
of shares of stock in a railroad company holding a 
charter from both the States of New York and Massa- 
chusetts may be required to pay the inheritance tax 
imposed by the laws of Massachusetts as a condition 
to his succession to stock issued under the charter of 
the company from that State.—Moopy v. SHAW, Mass., 
53 N. E. Rep. 891. 

116. TAx DEED—Validity—Redemption.—Where one 
returns, for taxes, real estate, the use and possession 
of which he !s enjoying, and to which he holds bond 
for title, given him by the grantee Mm a security deed, 
he is liable for such taxes; and, when the property is 
sold for their payment, under a tax execution issued 
against him, the holder of the security deed may be- 
come the purchaser of the property, and thus acquire 
a perfect and complete title thereto, subject only to 
the right of redemption allowed by law.—BaNK OF 
UNIVERSITY V. ATHENS SAV. BANK, Ga., 33S. E. Rep. 34. 


117. TROVER AND CONVERSION—Judgment—Assign- 
ment.—Where a judgment is assigned as collateral se- 
curity for an indebtedness in a sum less than the face 
of the judgment, the assignee cannot maintain an ac- 
tion for conversion against an officer because of a levy 
and sale of the judgment, subject to the assignment, 
under an execution against the judgment plaintiff.— 
BAKER V. MILLS, Iowa, 79 N. W. Rep. 268. 


118. TrRusts—Power of Trustee—Execution.—A bank, 
being in urgent need of its resources to prevent a 
panic, its president, a large debtor, deeded to the bank 
certain land, the deed reciting that it was to secure all 
the depositors, and to be wholly and fully used to pay 
all debts of the bank, and he informed the public of 
the conveyance. Held, that the deed created a power 
in the trustee, in its discretion, to sell or mortgage the 
land, in whole or in part.—STEINKE v. YETZER, lowa, 
79 N. W. Rep. 286. 

119. TRUST CONVEYANCE—Validity.—By the terms of 
a deed of trust, the grantor conveyed all his property, 
both real and personal, to the grantee in trust fora 
certain lodge, to have and to hold unto said trustee, 
his successors and assigns, forever. Held, that the 
trust was void, since it did not come within any of the 
four purposes enumerated by Civ. Code, § 857, for 
which, under the provisions of said section, express 








trusts may be created, and did not indicate with rea- 
sonable certainty the subject and purpose of the trust, 
as required by section 2221.—WITTFIELD V. FORSTER, 
Cal., 57 Pac. Rep. 219. 

120. VENDOR AND PURCHASER—Exchange of Land— 
Bona Fide lVurchaser.—If, upon the trial of title to 
land, it appears that two persons owning distinct 
tracts agreed to exchange them, and gave bonds for 
titles the one to the other, and it further appears that 
after the delivery of the bonds for titles one conveyed 
his land by deed to athird person to secure the pay- 
ment of money borrowed, andthere was an agreement 
between the owner of this land and the holder of the 
bond for titles thereto, whereby the latter consented 
that the former should borrow money upon the land, 
and convey the same to the third person as security, 
such an agreement is a waiver of the equity of the 
holder of the bond for titles in favor of the third per- 
son.—KIRKLIN Vv. ATLAS SAVINGS & LOAN ASSN., Ga., 33 
S. E. Rep. 83. 

121. VENDOR AND PURCHASER— Possession by Vendee 
—Notice to Creditors.—Possession of land by one hold- 
ing under a bond for a title is notice to the obligor’s 
creditors of the obligee’s title, and makes the record. 
ing of the bond unnecessary.—STRAUSS V. WHITE, Ark., 
518. W. Rep. 64. 


122. VENDOR AND PURCHASER—Sale—Rescission.—A 
vendor of mortgaged lands, conveyed in consideration 
of the vendee’s assuming the mortgage, is not entitled 
to a rescission of the sale, on the ground of mistake or 
fraud, without placing or offering to place the vendee 
in statu quo.—HOOvVKK V. BINKLEY, Ark.,51S. W. Rep 73. 


123. WILLS—Antenuptial Contract.—An antenuptial 
contract, providing for the payment annually of a 
stated sum of money to a testator’s widow, is a charge 
upon the personal estate of the testator, and real es- 
tate devised by the will cannot be subjected to the 
payment thereof, though all the personal ‘estate has 
been bequeathed by the will, and the legacy has been 
materially diminished by a judgment awarding the 
widow a distributive share in such personal estate.— 
PITKIN V. PEET, Iowa, 79 N. W. Rep. 272. 

124. WILL—Bequests.—A bequest of a certain sum to 
each of the children of testator’s daughter, in the 
event of the death of his wife, includes children born 
after testator’s death, and before that of his wife.— 
McLaIN Vv. HOWALD, Mich., 79 N. W. Rep. 182. 

125. WiILLS—Codicil—Life Estate—Revocation.—aA tes- 
tator, having devised the residuum to his wife for life, 
remainder to certain descendants, but, if she should 
marry, remuinder to heirs at law, made a codicil rati- 
fying the will except as changed therein, and giving 
the wife $800 per year for her comfortable support, and 
authorizing her to mortgage realty if the net income 
of the estate failed to equal such sum. He and his 
wife were advanced in years, and the incore of his es- 
tate bad decreased since making the will. Held, that 
the codicil did not revoke the life estate, but was in 
addition to it.—CHASE V. CHASE, Mass., 53 N. E. Rep. 
897. 

126, WiLLs—Construction.—A testator gave to the six 
children of his son then living, to be paid to each on 
reaching majority, an undivided one-third of the resi- 
due of his estate,and provided that, should any of 
them die unmarried and withcut issue, or any other 
children be born to his son, all of his son’s children 
should divide the third equally. Held, that distribu- 
tion should be made only to the son’s children living 
when the eldest became of age.—THOMAS v. THOMAS, 
Mo., 518. W. Rep. 111. 

127. WILLS—Estates Created._Where a testator, by 
his will, leaves his estate to his wife, “‘for her use and 
benefit during her natural life,” remainder to his heirs, 
and his executor, under power of sale given by the 
will, converts the realty into money,the wife is not 
entitled to the control of the principal for life, but 
only to the income arising therefrom.— LEWIS,v. SHAT- 
TUCK, Mass., 53 N. E. Rep. 912. 





